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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing has been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute, unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed.), the Grain Standards 
Act (7 U.S.C. 1952 Chapter 1 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues of the decisions will be available 
through the Superintendent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4283) 


In re LANDON V. BUTLER, BLACK GIN COMPANY, BUTLER-FOSTER 
MILLING COMPANY, AND ALABAMA GRAIN ELEVATOR COMPANY. 
CEA Docket No. 65—Decided June 20, 1955. 


Suspension of Trading Privileges—Control of Soybean 
Market—Transmission of False, Misleading or Inaccurate 
Reports—Default 


Where the complaint alleged that respondents attempted to manipulate the 
price of soybeans and soybean futures and disseminated false or mis- 
leading market information with respect to such commodity in violation 
of the act, and respondents failed to file an answer, held, respondents’ 
failure to file an answer constitutes, under the rules of practice, an 
admission of the allegations in the complaint and a waiver of hearing, 
and, as the violations admitted appear to be deliberate, flagrant, and 
serious, all contract market trading privileges shall be refused to 
respondents until further order of the Secretary of Agriculture, 


Mr. Benjamin M. Holstein for the complainant. Mr. John Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act. (7 U.S.C., 1952 ed. Chapter 1) instituted by a com- 
plaint and notice of hearing issued under Section 6 (b) of the 
Commodity Exchange Act. (7 U.S.C., 1952 ed. § 9) on February 
4, 1955, by the Assistant Secretary of Agriculture, hereinafter 
called the complainant. 

The complaint names four respondents: one individual and 
three corporations. Landon V. Butler, the individual respondent, 
is the president and managing officer and a substantial share- 
holder in each of the respondent corporations. 

The complaint charges that the respondents attemped to manip- 
ulate the price of soybeans and soybean futures and disseminated 
false and misleading market information with respect to such 
commodities, in violation of Sections 6 (b) and 9 of the Com- 
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modity Exchange Act (7 U.S.C., 1952 ed. §§ 9,13). These charges 
are based upon allegations that respondent Butler, acting for 
himself and the corporate respondents, acquired possession or 
control of large quantities of cash soybeans and soybean futures, 
withheld deliverable cash soybeans from sale and entered into 
contracts or sales which were intended to remove large quantities 
of cash soybeans from delivery channels, caused the execution of 
soybean futures transactions on the Chicago Board of Trade at 
a time and under circumstances designed to result and which did 
result in artificial price increases, and circulated false and mis- 
leading information with respect to the movement of cash soy- 
beans from Chicago and with respect to the ability of elevator 
operators to honor warehouse receipts issued by them covering 
soybeans in store in Chicago (Complaint, paragraphs IV-IX, 
inclusive). It is further alleged that such acts were done for the 
purpose and with the intent of manipulating the price of cash 
soybeans and soybean futures (Complaint, paragraph X). 


On February 23, 1955, counsel for the respondents requested a 
45-day extension of the answer and hearing dates, and the 
referee accordingly extended these dates to April 16, 1955 and 
May 18, 1955, respectively. By letter dated March 4, 1955, counsel 
for the respondents informed the hearing clerk of the Depart- 
ment of Agriculture that he no longer represented the respon- 
dents, and a copy of the hearing clerk’s acknowledgment of such 
withdrawal was mailed directly to the respondents. That acknowl- 
edgment recites as follows: “It is assumed that the order extend- 
ing date for filing answer and changing date of hearing in this 
proceeding has been turned over to the respondents.” 

No answer has been filed. Section 0.9 (b) of the rules of prac- 
tice (17 CFR 0.9 (b)) provides as follows: 

“Failure to file an answer to or plead specifically to any alle- 
gation of the complaint shall constitute an admission of such 
allegation.” 


Section 0.9 (c) of the rules of practice (17 CFR 0.9 (c)) pro- 
vides as follows: 


“The admission, in the answer or by failure to file an answer, 
of all the material allegations of fact contained in the com- 
plaint shall constitute a waiver of hearing. Upon such ad- 
mission of facts, the referee without further investigation 
or hearing, shall prepare his report, in which he shall adopt 
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as his proposed findings of fact the material facts alleged in 
the complaint.” 

The complainant filed proposed findings and conclusions so that 
the referee and the Judicial Officer might have the benefit of the 
complainant’s recommendations with respect to the sanction to 
be imposed. The referee issued a report recommending that the 
respondents be found to have violated the act as charged. Copies 
of the report were served upon the respondents who did not file 
exceptions. The referee’s report is adopted herein. 


FINDINGS OF FACT 


1. Respondent Landon V. Butler, an individual whose address 
is 60 South Front Street, Memphis, Tennessee, was at all times 
material herein a trader in commodity futures and engaged in 
various business enterprises through respondents Black Gin Com- 
pany, Butler-Foster Milling Company, and Alabama Grain Ele- 
vator Company, more particularly described hereinafter. At all 
such times the said Landon V. Butler was also a partner in F. M. 
Crump and Company, Memphis, Tennessee, a registered futures 
commission merchant under the Commodity Exchange Act. Re- 
spondent Landon V. Butler and the said Crump and Company 
were at all such times members of the Board of Trade of the 


City of Chicago. 


2. Respondent Black Gin Company, a Missouri corporation, is 
engaged in the business of ginning and merchandising cotton and 
trading in commodity futures. Respondent Butler-Foster Milling 
Company, a Missouri corporation, and respondent Alabama Grain 
Elevator Company, a corporation operating in Alabama, are 
engaged in the business of milling and merchandising grain and 
trading in commodity futures. Each of the said corporations 
maintains an office at 60 South Front Street, Memphis, Tennes- 
see, and respondent Landon V. Butler is the president and man- 
aging officer of each of such corporations. All the stock in re- 
spondents Black Gin Company and Butler-Foster Milling Com- 
pany is held, in equal amounts, by respondent Landon V. Butler, 
Sydney J. Butler, his wife, not a respondent herein, and Robert 
Foster and his wife, not respondents herein. Respondent Landon 
V. Butler is also a substantial stockholder in respondent Ala- 
gama Grain Elevator Company. 


8. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, was at all times material 
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herein a duly designated contract market under the Commodity 
Exchange Act. 


4. During the calendar year 1954, respondent Landon V. 
Butler and each of the corporate respondents had commodity 
trading accounts with F. M. Crump and Company, and the said 
F. M. Crump and Company also carried commodity trading 
accounts for certain other persons and firms, hereinafter called 
Crump accounts or Crump customers, including the following: 


Allen-Davis Company Robert Foster 

Sydney J. Butler Hunter S. George 

Dabney Crump Walter Regnery 

Frank Crump Rodgers, Fay & Brown 
Jackson Davis Alexander Sprunt & Son, Inc. 
Virginia Emmert J. K. Willey 


5. During the period from January 1, 1954 through Novem- 
ber 30, 1954, respondent Landon V. Butler, acting for himself or 
on behalf of the corporate respondents, traded actively and exten- 
sively in soybeans and soybean futures contracts on the Chicago 


Board of Trade, and during this period there was also active 
trading in the Crump accounts. In the course of such trading the 
respondents and the Crump customers purchased and sold sub- 
stantial quantities of March, May, July, and September, 1954, 
soybean futures, established large long positions in each of the 
said futures, stood for delivery thereon, received large quantities 
of deliverable cash soybeans in satisfaction thereof, and pur- 
chased and received, and entered into contracts to purchase and 
receive, additional large quantities of cash soybeans in store in 
Chicago grain elevators and available for delivery in satisfaction 
of such futures contracts. In connection with such trading, re- 
spondent Landon V. Butler purchased and received from various 
Crump customers, and the said customers sold and delivered to 
respondent Landon V. Butler, large quantities of deliverable cash 
soybeans which such customers had received in satisfaction of 
soybean futures contracts which they held. As a result of such 
trading activities, the combined futures and cash holdings of the 
respondents and the Crump customers represented a substantial 
portion of the deliverable stocks of soybeans in Chicago during 
most of 1954. These holdings were approximately 21 percent on 
the last day of trading in the March 1954 future, approximately 
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46 percent on the last day of trading in the May 1954 future, and 
approximately 94 percent on the last day of trading in the July 
1954 future. 


6. During the period from January 1, 1954 through Novem- 
ber 30, 1954, and as part of and in connection with the activities 
described in paragraph 5, respondent Landon V. Butler, acting 
for himself or on behalf of the corporate respondents: 


(a) Sold and entered into contracts to sell large quantities of 
deliverable soybeans under terms and conditions which made 
them unavailable for delivery in satisfaction of soybean futures 
contracts on the Chicago Board of Trade; 


(b) Withheld deliverable cash soybeans from sale except under 
terms and conditions which made them unavailable for delivery 
in satisfaction of soybean futures contracts on the Chicago Board 
of Trade; 


(c) Shipped large quantities of deliverable soybeans out of 
Chicago under conditions which made these shipments econom- 
ically unjustified, in order to make such soybeans unavailable 
for delivery in satisfaction of soybean futures contracts on the 
Chicago Board of Trade; and 


(d) Entered into purported contracts for the purchase and 
sale of cash soybeans, or for the exchange of cash soybeans, 
which were not bona fide cash contracts but which, in effect, 
constituted transactions in futures under which respondent Lan- 
don V. Butler was able to control additional large quantities of 
soybean futures and determine the disposition thereof. 


7. On or about March 12, 1954, May 24, 1954, and July 15, 
1954, respondent Landon V. Butler transmitted in interstate 
commerce to members of the grain trade and other interested 
persons, information purporting to relate to impending large 
shipments of deliverable cash soybeans from Chicago. Such infor- 
mation was false, misleading, or knowingly inaccurate, and was 
transmitted by the said respondent with knowledge of the fact 
that it would be widely circulated or disseminated, and for the 
purpose and with the intent of causing a price movement in the 
soybean market. 


8. On or about August 13, 1954, respondent Landon V. Butler 
transmitted in interstate commerce to the United States Depart- 
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ment of Agriculture and the Chicago Board of Trade, reports 
that a Chicago grain elevator containing large quantities of deliv- 
erable soybeans against which negotiable warehouse receipts had 
been issued was unable to comply with loading out orders given 
by the holder of such receipts. At the same time, the said respon- 
dent published or caused the publication of similar representa- 
tions or information among members of the grain trade and 
other interested persons. Such information, reports, and repre- 
sentations were false, misleading, or knowingly inaccurate in that 
they were designed to indicate that such grain elevator did not 
have in its possession and could not deliver soybeans of the 
quality and in the quantity called for by such receipts, which was 
contrary to fact. Respondent Landon V. Butler transmitted such 
reports and published or caused the publication of such informa- 
tion with knowledge of the fact that such reports and informa- 
tion would be widely circulated or disseminated, and for the pur- 
pose and with the intent of causing a price movement in the 
soybean market. 


9. On or about May 19, 1954, near the termination of trading 
in the May 1954 soybean futures contract, Jackson Davis, a 
Crump customer, ordered a floor broker on the Chicago Board 
of Trade to purchase 625,000 bushels of May 1954 soybean 
futures. The said Jackson Davis gave the order at a time and 
under circumstances designed to cause an increase in the price 
of soybean futures, and for that purpose and with that intent, 
and as a result of such order, the price of May 1954 soybean 
futures was increased substantially by rapid and successive bids 
on an ascending scale made on the floor of the Chicago Board of 
Trade by brokers attempting to execute the said order. The said 
brokers were able to purchase only 125,000 bushels of the 625,000 
bushels ordered, prior to the close of trading. Such purchases 
were allocated and distributed among the accounts of various 
Crump customers, including accounts influenced or controlled by 
respondent Landon V. Butler. 


10. Respondent Landon V. Butler, in his capacity as presi- 
dent and managing officer of the respondent corporations, initi- 
ated, supervised, directed and controlled the above-described 
corporate transactions and was responsible for their execution. 
The said respondent also advised with respect to and influenced 
the trading in the Crump accounts, and the above-described 
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transactions by the Crump customers were undertaken and car- 
ried out pursuant to his recommendations and guidance. Respon- 
dent Landon V. Butler and the corporate respondents acted for 
the purpose and with the intent of manipulating the price of 
deliverable cash soybeans in Chicago and soybean futures on the 
Chicago Board of Trade in order to enable them to realize larger 
profits on their cash and futures holdings. 


CONCLUSIONS 


The soybean futures contracts and cash soybeans which the 
respondents owned or controlled represented 21 percent of the 
available deliverable stocks of soybeans in Chicago on the last 
trading day in March 1954, and increased to 46 percent and 94 
percent at the close of trading in May and July, 1954, respec- 
tively. These figures justify the conclusion that the respondents 
controlled the soybean market in Chicago, particularly during 
June and July, 1954. 

The fact that the Crump customers stood for and received 
delivery of cash soybeans which they then sold to respondent 
Butler supports the complainant’s allegation that these accounts 
were influenced or controlled by Butler. This allegation is further 
supported by the fact that a block of 125,000 bushels of May 
soybean futures, purchased through orders given by one of these 
customers, was distributed among the accounts of various other 
Crump customers. 

Control of the market, together with the sale of deliverable 
soybeans under terms and conditions which made them unavail- 
able for delivery on futures, the withholding of deliverable soy- 
beans except under such terms and conditions, the shipment of 
large quantities of soybeans out of Chicago under conditions 
which made such shipments uneconomic, and the entry of an 
order designed to increase and which did substantially increase 
futures prices on the Chicago Board of Trade, all indicate an 
intent to manipulate prices as alleged in the complaint. The cir- 
culation of false information concerning large shipments of deliv- 
erable soybeans out of Chicago, and the transmission of similarly 
false reports that warehouse receipts calling for large quantities 
of soybeans in Chicago could not be honored, lend further sup- 
port to the allegation that the purpose and intent were to cause a 
rise in the price of soybeans and soybean futures. 

The transmission in interstate commerce of “false or mislead- 
ing or knowingly inaccurate reports concerning crop or market 
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information or conditions that affect or tend to affect the price 
of any commodity in interstate commerce,” is, in itself, a viola- 
tion of the act regardless of its connection with any manipulation 
or attempt to manipulate prices (7 U.S.C., 1952 ed. § 13). In re 
Ralph W. Moore, 9 A.D. 1299, affirmed, 191 F. 2d 775 (C.A. 
D.C.), certiorari denied, 342 U.S. 860. 


These violations are extremely flagrant and serious. They were 
obviously planned and deliberate and they involved large quan- 
tities of the commodity and continued over a long period of time. 
The Chicago soybean futures market is an important, active, and 
sensitive market, and is widely used by producers, dealers, manu- 
facturers, and other processors of soybeans and related products, 
and the disturbance of that market by artificial influences dis- 
rupts the orderly flow of soybeans and soybean products in inter- 
state commerce and operates to the detriment of producers and 
consumers. It is the primary purpose of the Commodity Exchange 
Act to prevent such disturbances (7 U.S.C., 1952 ed. § 5). When 
the introduction of artificial influences is deliberate and is de- 
signed for the personal profit of the parties responsible, as is the 
case here, the sanction should be commensurate with the offense 
in order to afford the fullest measure of protection to producers, 
merchandisers, processors and other users of the market. 


The recommendation of the Commodity Exchange Authority 
that trading privileges on all contract markets be denied to the 
respondents until further order of the Secretary of Agriculture 
is adopted in this case. 


ORDER 


Effective thirty (30) days after the date of this order, all con- 
tract markets shall refuse all trading privileges to Landon V. 
Butler, Black Gin Company, Butler-Foster Milling Company, and 
Alabama Grain Elevator Company, until further order of the 
Secretary of Agriculture, such refusal to apply to all trading 
done and positions held directly by Landon V. Butler or by any 
of the said firms, and also to all trading done and positions held 
indirectly through persons owned or controlled by them, or any 
of them, or otherwise. 

A copy of this decision and order shall be served upon each of 
the parties by registered mail or in person and upon each con- 


tract market. 
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(No. 4284) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. P&S 
Docket No. 1146. Decided June 2, 1955. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the currently authorized commission 
charges of respondent are continued in effect to and including August 1, 
1957 unless changed or extended by further order before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for respondents, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
May 9, 1955, continuing in effect to and including August 1, 1955, 
the commission charges authorized by an order issued on March 


29, 1951 (10 A.D. 351). 


By their petition filed on May 10, 1955, the respondents re- 
quested that an order be issued “making permanent the order of 
March 29, 1951, as to rates and commissions, with leave to the 
respondents to apply for increased rates and commissions at any 
future time.” 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer to respondents’ petition recommending 
that the currently authorized commission charges be continued in 
effect to and including August 1, 1957, unless changed or ex- 
tended by further order before that date. 


Prior to the issuance of the order of March 29, 1951, authoriz- 
ing the current commission charges, notice of the petition there- 
for was given to the public and opportunity was provided for 
interested persons to indicate a desire to be heard in the matter. 
Inasmuch as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 
are unnecessary. 
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Inasmuch as the parties are agreed that the currently author- 
ized commission charges should be continued, such charges, as 
set forth in the order of March 29, 1951, are continued in effect 
to and including August 1, 1957, unless changed or extended by 
further order before that date. 

The respondents shall (1) keep accurate and detailed records 
of expenditures for “business getting and maintaining” and (2) 
furnish, on or before July 1, 1956, and 30 days before the expira- 
tion date of this order, operating statements showing informa- 
tion with respect to revenues and expenses similar to the operat- 
ing statements attached to and made a part of respondents’ 
petition filed on November 13, 1950, which operating statements 
shall be modified to show the breakdown of expenses for “busi- 
ness getting and maintaining.” 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire that it become effec- 
tive upon the expiration of the order of May 9, 1955. 

This order shall become effective on August 2, 1955, and re- 
main in effect to and including August 1, 1957, unless changed 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4285) 


NORTHWEST CATTLE COMPANY v. IOWA CITY SALES COMPANY. 
P&S Docket No. 2119. Decided June 2, 1955. 


Dismissal of Petition for Reconsideration—Order Sup- 
ported by Record and Applicable Principles of Law 


Since the allegations of error in the order issued April 25, 1955 (14 A.D. 276), 
pertain to issues which were thoroughly analyzed and considered at that 
time and the order appears to be supported by the evidence of record 
and by applicable principles of law, the petition for reconsideration is 
dismissed. 


Dismissal of Petition for Reconsideration—Time 
Limitation 


Under section 202.57 of the rules of practice (9 CFR 202.57) governing pro- 
ceedings under the act, a petition for reconsideration must be filed within 
15 days after date of service of the order. 
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Mr. A. C. Cahill of Messer, Hamilton & Cahill, of Iowa City, Iowa, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), an order was issued April 
25, 1955, granting reparation in the amount of $1,112.69, with 
interest thereon at the rate of 5 percent per annum from May 3, 
1954, until paid. The order was based on the conclusion that 
respondent had engaged in an unjust and unreasonable practice 
in violation of section 307 of the act when it rejected without 
reasonable cause cattle shipped to it by complainant. Copies of 
the order were served by registered mail upon the respondent on 
April 28, 1955, and upon the complainant on April 29, 1955. On 
May 20, 1955, respondent filed a document entitled “Exceptions 
to Decision and Order,” which constitutes, in effect, a petition 
for reconsideration of the order of April 25, 1955. 


Respondent contends that it did not receive the examiner’s 
proposed findings of fact and order and that it was not given an 
opportunity to file objections to such report. Respondent’s allega- 
tions of error in procedure are based upon an erroneous applica- 
tion of the rules of practice governing disciplinary proceedings 
under the act to this reparation proceeding. In addition, respon- 
dent takes exception, among other things, to the conclusions con- 
tained in the order issued April 25, 1955, that respondent was 
the purchaser of the cattle involved in this proceeding and that 
such cattle met contract requirements. These allegations of error 
pertain to issues which were thoroughly analyzed and considered 
at the time the order was issued. In our opinion, the order of 
April 25, 1955, is supported by the evidence of record and by 
applicable principles of law. In any event, even if respondent’s 
“Exceptions to Decision and Order” constitutes a petition for 
reconsideration, respondent failed to file it within the time pre- 
scribed by section 202.57 of the rules of practice governing pro- 
ceedings under the act (9 CFR 202.57). 


In view of the foregoing, the petition for reconsideration is 
hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 4286) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 8, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed, respondents are authorized to continue assessing 
the current schedule of rates and charges to and including June 30, 
1956 unless changed before that date. 


Mr, John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. William T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
June 10, 1954 (13 A.D. 604), continuing in effect to and includ- 
ing June 30, 1955, the current schedule of rates and charges, 
which was authorized by the order of June 18, 1952 (11 A.D. 


525). 

By a petition filed on May 19, 1955, respondents requested that 
the current schedule of rates and charges be extended “for one 
year beginning July 1, 1955 through July 1, 1956.” With the peti- 
tion there was filed a copy of the current schedule containing 
one modification authorized by section 201.62 of the regulations 
under the act (9 CFR, 1954 Supp., 201.62). Prior to the issuance 
of the order of June 18, 1952, authorizing increases in rates and 
charges, notice of the petition therefor was given to the public 
and all interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter. No interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 


necessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. The answer also recommended that the reporting re- 
quirement contained in the order of June 18, 1952, be continued 
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in effect as a part of this order, modified, however, to cover re- 
spondents’ 1955 operations. 

Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges, 
a copy of which was filed with their petition, during the life of 
this order. The reporting requirement of the order of June 18, 
1952, is continued in effect except that respondents shall execute 
in detail and file reports of their 1955 operations not later than 
March 15, 1956. 

This order shall become effective on July 1, 1955, and remain 
in effect to and including June 30, 1956, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4287) 


In re MICHAEL F. HAYES, d/b/a MIKE HAyYEs. P&S Docket No. 


2137. Decided June 8, 1955. 


Cease and Desist—Violations of Act—Improperly Using 
Funds Received As Proceeds from Sale of Consigned 
Livestock—Intermingling Consigned Livestock for Sale 
and Accounting to Shipper on an Estimated Weight Basis 
—Using Consigned Livestock to Fill Purchase Orders 
without Informing Consignors or Purchasers—Failing to 
Keep Proper Books and Records—Consent Order 


Where respondent used shippers proceeds to finance the purchase of livestock 
by certain persons then later reimbursed his custodial account to pay 
his shippers, thus endangering faithful and prompt accounting to the 
owners or consignors; sold and weighed livestock belonging to one con- 
signor with livestock belonging to other and different consignors and, in 
separate accounts of sale, rendered to such consignors, reported sales 
showing that their livestock had been sold in separate lots and reported 
weights in connection with such sales, for which no duly executed scale 
tickets were obtained, to show that such reported weights were true and 
correct and paid the consignors on an estimated weight basis; sold live- 
stock consigned to him for sale on a commission basis to fill purchase 
orders on a commission basis and, in accounting to the consignors of 
the livestock, failed to disclose the fact that the livestock was sold 
to purchasers for whom respondent was filling orders on a commis- 
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sion basis and, in accounting to the purchasers of the livestock, failed 
to disclose that the livestock was purchased out of consignments 
received for sale on a commission basis; and failed to keep accounts, 
records, and memoranda that fully and correctly disclosed all trans- 
actions involved in his business as a dealer, it is ordered, respondent 
shall cease and desist from engaging in such unfair, unjustly discrim- 
inatory and deceptive practices, and respondent shall deposit funds 
derived from the sale of livestock handled on a commission basis in a 
separate bank account to be used only for payment to persons entitled 
thereto, and respondent shall keep proper books and accounts. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Michael F. Hayes, d/b/a Mike Hayes, of Denver, Colorado, 
respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on November 30, 1954, charged respondent 
with various violations of the act and the regulations. Respon- 
dent, on December 27, 1954, filed an answer to the Order of 
Inquiry and Notice of Hearing in which he admitted some of the 
allegations contained in said Order of Inquiry and Notice of 
Hearing, attempted to explain or justify his actions in connection 
with others, and denied the remaining allegations. Respondent 
denied that any of the violations charged against him in the 
Order of Inquiry and Notice of Hearing were wilful. On April 
18, 1955, respondent filed an Amended Answer admitting the 
allegations contained in the Order of Inquiry and Notice of Hear- 
ing, “with the exception of paragraph 5, which respondent 
denies,” waiving the right to an oral hearing and to the report 
of the examiner, and consenting to the issuance of an appro- 
priate order, with findings of fact, requiring him to cease and 
desist from the practices complained of in the Order of Inquiry 
and Notice of Hearing and “establish and hereafter maintain a 
custodial account for shippers’ proceeds as specified by the act 
and the regulations thereunder.” The Livestock Division, Agri- 
cultural Marketing Service, has recommended that charges denied 
by respondent be deleted and that the order consented to by 
respondent be entered. 





iled 
nts 
nts, 
ns- 
ent 
im- 
ads 


IN RE HAYES 443 
Cite as 14 A.D, 441 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account and as a market agency 
to buy and sell livestock on a commission basis, at the stockyard, 
and at all times mentioned herein was so registered. 


3. Respondent, at the stockyard, during the period from Janu- 
ary 1 through September 30, 1950, used funds received as pro- 
ceeds from the sale of livestock consigned to him for sale on a 
commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors, as follows: 


(a) Respondent, at the stockyard, on or about September 12, 
1950, used shippers’ proceeds in the amount of $4,496.40 to 
finance the purchase of 404 ewes by Ray E. Fisher from the 
Farmers Livestock Commission Company. Respondent paid the 
Farmers Livestock Commission Company for such sheep pur- 
chase by Ray E. Fisher with check No. 4180, drawn on his cus- 
todial account and reimbursed his custodial account by said 
amount of $4,496.40 on September 16, 1950, after the sale of the 
sheep by Mr. Fisher through the facilities of respondent. 


(b) Respondent, at the stockyard, on or about eight specified 
dates and at divers other times during the period from January 
1 through August 31, 1950, used shippers’ proceeds to extend 
credit to certain persons for whom respondent filled purchase 
orders on a commission basis, in that respondent paid various 
market agencies, from whom respondent purchased sheep to fill 
the purchase orders, with checks drawn on his custodial account 
and failed to reimburse said custodial account until after he had 
been paid for the order purchases. 


4. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and at divers other 
times during the period from October 1 through November 30, 
1950, sold and weighed livestock belonging to one consignor with 
livestock belonging to other and different consignors and, in 
separate accounts of sale rendered to such consignors, reported 
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sales showing that their livestock had been sold in separate lots 
and reported weights in connection with such sales for which no 
duly executed scale tickets were obtained to show that such re- 
ported weights were true and correct and paid the consignors on 
an estimated weight basis, as follows: 


(a) Respondent, at the stockyard, on or about October 2, 1950, 
in connection with the sale of 204 lambs to Len Newman, inter- 
mingled two lambs consigned to respondent for sale on a com- 
mission basis by J. E. Walker, Collbran, Colorado, with two 
bunches of 68 lambs and five lambs, respectively, consigned by 
Aaron McKee, Collbran, Colorado, and 129 lambs consigned by 
E. J. Love, Carbondale, Colorado, without obtaining the consent 
of the consignors to such intermingling; caused said 204 lambs 
to be weighed by the stockyard in a single draft, as evidenced by 
scale ticket No. 155455, instead of four separate drafts; in 
accounting to the consignors for the sale of their lambs, issued 
accounts of sale indicating that their lambs had been sold in four 
separate lots and reported to J. E. Walker that his two lambs 
weighed 145 pounds, to Aaron McKee that his consignment of 68 
lambs weighed 5,215 pounds and the consignment of five lambs 
weighed 365 pounds, and to E. J. Love that his consignment of 
129 lambs weighed 9,195 pounds, when in fact no duly executed 
scale tickets had been obtained from the stockyard to show that 
such reported weights were true and correct; and paid said three 
consignors for the sale of their lambs on an estimated weight 
basis. 


(b) Respondent, at the stockyard, on or about November 27, 
1950, in connection with the sale of four lambs to Armour and 
Company, intermingled three lambs consigned to respondent for 
sale on a commission basis by Aaron McKee of Collbran, Colo- 
rado, with one lamb consigned by H. H. Ziegel, Collbran, Colo- 
rado, without obtaining the consent of the two consignors to such 
intermingling; caused said four lambs to be weighed by the 
stockyard in a single draft, as evidenced by scale ticket No. 
183334, instead of two separate drafts; in accounting to the 
consignors for the sale of their sheep, issued accounts of sale 
indicating that their sheep had been sold in two separate lots and 
reported to Aaron McKee that his three lambs weighed 305 
pounds and to H. H. Ziegel that his one lamb weighed 130 pounds, 
when in fact no duly executed scale ticket had been obtained from 
the stockyard to show that such reported weights were true and 
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correct; and paid said two consignors for the sale of their sheep 
on an estimated weight basis. 


5. Respondent, at the stockyard, on or about two specified 
dates and at divers other times during the month of September 
1950, sold livestock consigned to him for sale on a commission 
basis to fill purchase orders on a commission basis and, in 
accounting to the consignors of the livestock, failed to disclose 
the fact that the livestock was sold to purchasers for whom re- 
spondent was filling orders on a commission basis and, in account- 
ing to the purchasers of the livestock, failed to disclose that the 
livestock was purchased out of consignments received by respon- 
dent for sale on a commission basis. 

















6. Respondent, during the year 1950, failed to keep accounts, 
records and memoranda that fully and correctly disclosed all 
transactions involved in his business as a dealer, at the stock- 
yard, in that his books and records failed to fully and correctly 
disclose the sources of his livestock purchases in numerous trad- 
ing transactions or the sale or other disposition of that and other 
livestock owned by respondent. 











CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated sections 304, 307, 312(a) and 401 of the 
act, and sections 201.40, 201.41, 201.43, 201.55, 201.58 and 201.62 
of the regulations. Inasmuch as the respondent has consented and 
the complainant has recommended that an order be issued which 
would require the respondent to cease and desist from the prac- 
tices complained of and to properly maintain his custodial 
account, such order will be issued. 












ORDER 


Respondent is hereby ordered to cease and desist from engag- 
ing in or using the unfair, unjustly discriminatory and deceptive 
practices described in the Findings of Fact above. 

Respondent shall deposit the gross proceeds from the sale of 
livestock handled on a commission basis, and any other funds 
that come into his possession as agent, in a bank account sepa- 
rate from the general or private account or accounts in which 
his own funds are deposited. Such account shall be drawn upon 
only for the payment of net proceeds due to the person or per- 
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sons entitled thereto and for the payment of such sums due re- 
spondent as compensation for his services and the payment of 
lawful marketing charges, and shall be kept in a manner that 
will clearly reflect the handling of funds in compliance with the 
requirements of section 201.42 of the regulations. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business as a dealer and market agency at the stockyard. 

This order shall become effective 6 days after service and 
copies hereof: shall be served upon the parties by registered mail 
or in person. 


(No. 4288) 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. P&S 
Docket No. 456. Decided June 9, 1955. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondents’ petitions are granted, and 
they are authorized to assess the rates and charges requested, and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Market Agencies at Union Stock Yards, Ogden, Utah, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). Respondents are now 
operating under an order issued on May 8, 1953 (12 A.D. 467), 
authorizing assessment of the current rates and charges to and 
including June 19, 1955. 


On April 26, 1955, respondents, except the respondent who sells 
by auction, filed a petition requesting authority to put into effect a 
proposed new schedule of rates and charges, a copy of which was 
filed with the petition, containing certain modifications of the cur- 
rent schedule. On April 29, 1955, the respondent who sells by 
auction filed a telegram requesting authority to continue assessing 
the current rates and charges for sales by auction “with modifica- 
tion requested by other agencies petition now on file in last bracket 
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of sheep selling rates. Also request inclusion of modification cover- 
ing buying of livestock out of consignment when filling orders.” 


Notice of the filing of the petitions and their contents was pub- 
lished in the Federal Register on May 138, 1955 (20 F.R. 3258), 
and, although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

A separate schedule of rates and charges for sales of livestock 
by auction was first authorized in this proceeding, upon a petition 
filed by the respondent who sells by auction, by the order issued 
on July 13, 1949 (8 A.D. 788). To date the only changes in the 
rates embodied in such schedule which has been authorized are 
those set forth in the order issued on February 15, 1951 (10 A.D. 
148), relating to cattle and calves. The number of head brackets 
and rates applicable to sales of sheep by auction, as authorized by 
the order of July 13, 1949, and which have not subsequently been 
changed, are different from the number of head brackets and rates 
applicable to sales of sheep other than by auction under the cur- 
rent schedule of rates and charges assessed by the other respond- 
ents. Accordingly, the modification requested by the respondent 
who sells by auction in his telegram was not entirely clear. How- 
ever, there was filed on May 23, 1955, a proposed schedule of rates 
and charges submitted by the respondent who sells by auction con- 
taining the same rates and charges that were petitioned for by the 
other respondents, except for the rates on cattle and calves which 
are the same rates authorized by the order of February 15, 1951, 
and the rates for horses and mules which are the same rates 
authorized by the order of July 13, 1949. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
(1) granting the petition filed on April 26, 1955, and authorizing 
the respondents who filed such petition to assess the rates and 
charges requested by them for a period of two years, and (2) 
authorizing the respondent who sells by auction to assess the 
schedule of rates and charges for sales of livestock by auction filed 
on May 23, 1955, for a period of two years. The answer further 
recommended that the reporting requirements of the order of 
May 8, 1953, be continued in effect as to all respondents. 

On June 3, 1955, the respondent who sells by auction filed a 
telegram concurring in the answer filed by the Livestock Division. 


Inasmuch as the parties are agreed, the petition filed on April 
26, 1955, is granted and the respondents who filed such petition 
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are authorized to assess the rates and charges requested by them 
during the life of this order. The respondent who sells by auction 
is authorized to assess the schedule of rates and charges for sales 
of livestock by auction filed on May 23, 1955, during the life of 
this order. The reporting requirements of the order of May 8, 
1953, are continued in effect as to all respondents. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become 
effective upon the expiration of the order of May 8, 1953. The 
Packers and Stockyards Act provides that orders of this nature 
shall not become effective in less than five days after their date. 
Undue delay in making this order effective may adversely affect 
the marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 


This order shall become effective on June 20, 1955, and remain 
in effect to and including June 19, 1957, unless changed by further 
order before the latter date. 


Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 4289) 


In re BENNETT GRABRIAN AND JOHN J. ELLIOTT, JR., PARTNERS, 
d/b/a G. & E., AND BENNETT GRABRIAN, AN INDIVIDUAL. P&S 
Docket No. 2130. Decided June 13, 1955. 


Suspension of Registration—Cease and Desist—Viola- 
tions of Act—Paying Buyer to Purchase Planted Live- 
stock Pursuant to Arrangement—Buying Consigned Live- 
stock and upon Resale Shortly Thereafter Sharing Prof- 
its with Cattle Salesmen Pursuant to Arrangement— 
Failing to Show in Accounts True Name of Seller and 
Purchaser—Failing to Make Annual Reports—Default 


Where the complaint alleged that respondents, pursuant to an agreement or 
understanding with a buyer for a packer, paid said buyer for purchasing 
for his employer livestock which said respondents had planted for sale 
at various markets and caused the stockyard to issue scale tickets show- 
ing false names as the owner and seller of the livestock and, on several 
occasions, respondent partnership, under an agreement or understanding 
with various cattle salesmen, bought livestock consigned for sale on a 
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commission basis and, upon resale shortly thereafter, divided the profits 
between these cattle salesmen and the individual respondent and failed 
to file requested annual reports and failed to file an answer to the com- 
plaint, held, respondents’ failure to answer is considered as an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
respondents are ordered to cease and desist from engaging in such 
practices, and the registration of the individual respondent is suspended 
for a period of two years. 

Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 

ice. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a 
complaint filed on November 5, 1954, by the Acting Director of the 
Livestock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondents were registered, at 
the time of the transactions involved herein, as dealers to buy and 
sell livestock for their own accounts at the Union Stock Yards, 
Denver, Colorado, and are charged, in part, with engaging in a 
series of unfair and deceptive practices and devices in wilful viola- 
tion of the act and the regulations issued thereunder. A copy of 
the complaint was served upon each respondent. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondents have not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The examiner 
issued a report on April 1, 1955, recommending that respondents 
be found to have violated the act as charged and recommending 
further that a cease and desist order be issued against respondents 
and that the registration of the individual respondent be sus- 
pended for a period of two years. No exceptions to the examiner’s 
report have been filed. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent G. & E. is a partnership composed of Bennett 
Grabrian and John J. Elliott, Jr., hereinafter referred to as re- 
spondent partnership, whose post office address is 4629 Humboldt 
Street, Denver, Colorado. Respondent partnership was registered 
with the Secretary of Agriculture under the act during the period 
December 8, 1950, to May 29, 1952, as a dealer to buy and sell 
livestock for its own account, at the stockyard, and was so regis- 
tered at the times of the transactions referred to herein with 
respect to such partnership. 


3. Respondent Bennett Grabrian, hereinafter referred to as the 
individual] respondent, is an individual whose post office address 
is 4629 Humboldt Street, Denver, Colorado. The individual re- 
spondent is registered with the Secretary of Agriculture under the 
act as a dealer to buy and sell livestock for his own account, at the 
stockyard, and was so registered at the times of the transactions 
referred to herein with respect to such individual respondent. 


4. (a) The respondent partnership, at the stockyard, during 
the period January 5, 1951, through October 12, 1951, and pur- 
suant to an agreement, understanding, or arrangement with Rus- 
sell L. Bugas, cattle buyer for Armour and Company, paid said 
Russell L. Bugas, on 14 separate days, a total of $1,695 for pur- 
chasing for his employer, Armour and Company, 118 head of live- 
stock which said respondent had planted for sale with various 


market agencies. 


(b) The respondent partnership, at the stockyard, on May 2, 9, 
and 22, 1952, and pursuant to an agreement, understanding, or 
arrangement with Russell L. Bugas, cattle buyer for Armour and 
Company, paid said Russell L. Bugas $300, $200, and $200, respec- 
tively, for purchasing for his employer, Armour and Company, 
livestock which said respondent had planted for sale with various 
market agencies. 


(c) The respondent partnership, at the stockyard, on or about 
December 15, 1950, and pursuant to an agreement, understanding, 
or arrangement with Russell L. Bugas, cattle buyer for Armour 
and Company, paid said Russell L. Bugas $100 for purchasing for 
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his employer, Armour and Company, livestock which said respond- 
ent had planted for sale with various market agencies. 


5. The individual respondent, at the stockyard, on July 12 and 
16, 1952, and pursuant to an agreement, understanding, or ar- 
rangement with Russell L. Bugas, cattle buyer for Armour and 
Company, paid said Russell L. Bugas $400 and $300, respectively, 
for purchasing for his employer, Armour and Company, livestock 
which said respondent had planted for sale with various market 
agencies. 


6. The respondent partnership, at the stockyard, during the 
period January 8, 1951, through December 19, 1951, in connection 
with sales of livestock to Armour and Company and in other 
similar transactions, caused the stockyard to issue 37 scale tickets 
showing assumed, false, fictitious or otherwise incorrect names as 
the owner and seller of the livestock when in fact respondent 
partnership was the owner and seller. Copies of such scale tickets 
were made a part of the accounts and records of the stockyard 
and the market agencies through which the livestock was sold. 


7. (a) The respondent partnership, at the stockyard, during 
the period October 4, 1951, through December 11, 1951, and pur- 
suant to an agreement, understanding, or arrangement with Henry 
Kestel, cattle salesman for the Denver Livestock Commission 
Company, purchased, on 5 separate days, from said market 
agency a total of 41 head of livestock consigned to it for sale on 
a commission basis. Respondent partnership very shortly there- 
after sold such livestock at substantial profits and, after such sale, 
the profits from such speculative transactions were divided be- 
tween the individual respondent and Henry Kestel, with a total 
of $164.96 going to the individual respondent. 


(b) The respondent partnership, at the stockyard, on or about 
September 8, October 23, and December 3, 1951, and pursuant to 
an agreement, understanding, or arrangement with Dan Kestel, 
cattle salesman for the Farmers Livestock Commission Company, 
purchased from said market agency 1, 4, and 6 head of livestock, 
respectively, consigned to it for sale on a commission basis. 
Respondent partnership very shortly thereafter sold such livestock 
at substantial profits and, after such sale, the profits from such 
speculative transactions were divided between the individual re- 
spondent and Dan Kestel, with a total of $76.12 going to the 
individual respondent. 
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(c) The respondent partnership, at the stockyard, during the 
period November 27, 1951, through May 2, 1952, and pursuant to 
an agreement, understanding, or arrangement with Walter Egli, 
cattle salesman for the Lowell Commission Company, purchased, 
on 4 separate days, from said market agency a total of 45 head 
of livestock consigned to it for sale on a commission basis. Re- 
spondent partnership very shortly thereafter sold such livestock 
at substantial profits and, after such sale, the profits from such 
speculative transactions were divided between the individual re- 
spondent and Walter Egli, with a total of $237.42 going to the 
individual respondent. 


(d) The respondent partnership, at the stockyard, on or about 
June 11, 1951, and April 25, 1952, and pursuant to an agreement, 
understanding, or arrangement with Carl West, cattle salesman 
for the National Livestock Commission Company, purchased from 
said market agency 2 and 1 head of livestock, respectively, con- 
signed to it for sale on a commission basis. Respondent partner- 
ship very shortly thereafter sold such livestock at substantial 
profits and, after such sale, the profits from such speculative 
transactions were divided between the individual respondent and 


Carl West, with a total of $21.29 going to the individual 
respondent. 


8. The individual respondent, notwithstanding requests from 
the officials in charge of the administration of the act to file annual 
reports for the years 1952 and 1953, refused and failed to furnish 
and file annual reports for such years with the Director of the 
Livestock Branch, Production and Marketing Administration 
(now Director of the Livestock Division, Agricultural Marketing 


Service). 


CONCLUSIONS 


By reason of the facts set forth above in the Findings of Fact, 
the respondents wilfully violated section 312(a) of the act (7 
U.S.C. 213 (a)) and section 10 of an act entitled “An Act to 
Create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated in 
and made a part of the Packers and Stockyards Act, 1921, by 
virtue of the provisions of section 402 of the latter act (7 U.S.C. 


222). 
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In view of the seriousness and the wilfulness of the violations 
involved herein, the respondent partnership and the individual 
partners therein should be ordered not to repeat such violations, 
and the registration of the individual respondent, Bennett Gra- 
brian, should be suspended for a period of two years, as recom- 
mended by the complainant. Inasmuch as the complainant concedes 
that there is no evidence of violations of the act by John J. Elliott, 
Jy., as an individual, he should not be subject to any sanction in 
addition to a cease and desist order. 


ORDER 


Respondent partnership and the individual partners therein 
shall cease and desist from engaging in the practices and devices 
described above in the Findings of Fact. 


The registration of the individual respondent, Bennett Grabrian, 
is suspended for a period of two years. 


This order shall become effective on the sixth day after its 
service, and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4290) 


In re EARL KENNEDY. P&S Docket No. 2134. Decided June 15, 
1955. 


Cease and Desist—Violations of Act—Buying Consigned 
Livestock from Market Agencies and Selling It Back to 
Said Market Agencies Shortly Thereafter Pursuant to 
Arrangement at Marked Up Prices to Fill Purchase 
Orders—Failing to Keep Proper Books and Records 


Where respondent, pursuant to an understanding or working arrangement 
with officers and employees of market agencies, purchased livestock con- 
signed to such market agencies for sale on a commission basis and 
shortly thereafter, usually the same day, sold the livestock at marked 
up prices back to said market agencies which used the livestock to fill 
purchase orders on a commission basis, and where respondent also failed 
to keep proper accounts, records, and memoranda, held, respondent shall 
cease and desist from engaging in such practices and shall keep such 
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accounts, records, and memoranda as will fully and correctly disclose 
all transactions involved in his business as a dealer. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Earl Kennedy, of Denver, Colorado, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint issued by the Acting Director of the Livestock Divi- 
sion, Agricultural Marketing Service. In his answer to the charges 
(the nature of which are set forth in the Findings of Fact herein), 
the respondent admitted the specifications, as charged, but stated 
that “I had orders for the.cattle and had the purchasers with me 
most of the time. If I did anything wrong, it was due to ignorance 
of the law, and there was no wilful intent to do wrong... .” 


The complainant filed a recommendation suggesting that the 
proceeding be disposed of by the issuance of an order requiring 
respondent (1) to cease and desist from the practices complained 


of and (2) to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in his business 
as a dealer. Complainant’s recommendation will be adopted in this 


case. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account, at the stockyard, and 
at all times mentioned herein was so registered. 


3. Respondent, at the stockyard, during the period from 
October 1, 1950, through November 30, 1953, entered into under- 
standings, agreements or working arrangements with officers and 
employees of market agencies and, pursuant to such understand- 
ings, agreements or working arrangements, purchased livestock 
consigned to such market agencies for sale on a commission basis 
and then, usually on the same day at substantially marked up 
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prices, sold the livestock back to said market agencies, which used 
the livestock to fill purchase orders on a commission basis, in that: 


(a) Respondent, at the stockyard, pursuant to an understand- 
ing, agreement or working arrangement with officers and employ- 
ees of John Clay and Company, a registered market agency, on or 
about the dates and in the transactions listed below and in other 
similar transactions at divers times during the month of August 
1951 and the months of October and November, 1953, purchased 
cattle from said market agency and on the same day or the follow- 
ing day sold the same livestock back to John Clay and Company, 
at substantially marked up prices, which company used the live- 
stock to fill purchase orders on a commission basis, as follows: 
















Date of No. & Species Date Profitto Purchase Order 

Purchase of Livestock of Sale Respondent on Which Used 
Aug. 13, 1951 4 calves Aug. 14, 1951 $4.00 Ralph Klev 
Oct. 27, 1953 11 bulls Oct. 28, 1953 59.23 Ralph Klev 
Nov. 3, 1953 21 bulls Nov. 4, 1953 104.73 Sam Cerise 






(b) Respondent, at the stockyard, pursuant to an understand- 
ing, agreement or working arrangement with officers and em- 
ployees of the Denver Live Stock Commission Company, a regis- 
tered market agency, on or about the dates and in the transactions 
listed below and in other similar transactions at divers other times 
during the month of October 1950, purchased cattle from said 
market agency and on the same day, or shortly thereafter, sold 
at substantially marked up prices the same livestock back to the 
Denver Live Stock Commission Company which used the livestock 
to fill purchase orders on a commission basis, as follows: 













Date of No. & Species Profitto Purchase Order 

Purchase of Livestock Date of Sale Respondent on Which Used 
Oct. 23, 1950 3 bulls Oct. 25, 1950 $8.87 Philip Frank 
Oct. 26, 1950 2 bulls Oct. 26, 1950 5.35 Philip Frank 






4. Respondent, during the year 1950, failed to keep accounts, 
records and memoranda that fully and correctly disclosed all 
transactions involved in his business as a dealer, at the stockyard, 
in that entries in respondent’s books and records failed to show 
the purposes for which numerous expenditures were made by 


respondent. 









CONCLUSIONS 


By reason of the facts set forth above in the Findings of Fact, 
the respondent has wilfully violated Sections 312(a) and 401 of 
the Packers and Stockyards Act (7 U.S.C. 213, 221). 
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ORDER 


Respondent shall cease and desist from engaging in the prac- 
tices set forth above in the Findings of Fact and shall keep such 
accounts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in his business as a dealer. 


This order shall become effective on the sixth day after its 
service. Copies hereof shall be served upon the parties by regis- 
tered mail or in person. 


(No. 4291) 


In re A. T. SPENCE, RALPH WINGFIELD, S. V. SEDDON, BIANCO 
BROTHERS, A PARTNERSHIP, AGUIRRE BROTHERS, A PARTNERSHIP, 
d/b/a AGUIRRE CATTLE Co., RED ROCK CATTLE Co., INC. v. 
SOUTHWEST COMMISSION COMPANY, LOS ANGELES LIVESTOCK 
CoMPANY, LOS ANGELES AUCTION Co., STANLEY MARTIN, HUGH 
ForRD, BLYTHE LANE, AND CITIZENS NATIONAL TRUST & SAVINGS 


BANK OF LOS ANGELES AS EXECUTOR AND TRUSTEE OF THE 
ESTATE OF PAUL F. HILL, DECEASED. P&S Docket Nos. 2105, 
2106, 2107, 2108, 2109, 2110. Decided June 16, 1955. 


Denial of Motion to Dismiss—Jurisdiction of the Secre- 

tary—Time Limitation for Filing Complaint—Time When 

Complaint Is Considered to Be Filed—Complaint Must Be 
in Writing 


Where the Secretary’s jurisdiction was questioned at a hearing on the basis 
that no complaint had been filed within the 90-day statutory period, but 
an oral complaint was made shortly after the causes of action accrued, 
and complainants’ counsel later informed the Department by letter of 
the names of the parties, amounts claimed, and alleged wrongful conduct, 
and there is some question as to whether written complaints may have 
been previously submitted but returned for corrections, held, an oral 
complaint is insufficient to toll the statute as a complaint, whether formal 
or informal, must be in writing; the letter of complainants’ attorney 
meets the act’s requirements for a complaint and is considered filed on 
the date received; if written complaints were submitted and returned 
for corrections, the date of such original submission may be considered 
as the date the complaints were filed; and the ruling of the hearing 
officer denying the motion to dismiss is upheld. 
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Messrs. Lyle C. Newcomer and James S. Mize of Trippet, Newcomer, Yoakum 
& Thomas, of Los Angeles, California, and Mr, Ralph W. Bilby of Boyle, 
Bilby, Thompson & Shoenhair, of Tucson, Arizona, for complainants. 
Messrs. Daniel E. Farr and Richard P. Roe, of Los Angeles, California, 
for respondents Southwest Commission Company and Citizens National 
Trust and Savings Bank of Los Angeles, as Executor and Trustee of the 
Estate of Paul F, Hill, Deceased. Messrs. George R. Larwill and Charles 
W. Wolfe of Larwill and Wolfe, of Los Angeles, California, for respond- 
ents Los Angeles Livestock Company, Los Angeles Livestock Auction 
Company, Stanley Martin, Hugh Ford and Blythe Lane. Mr. John S. 
Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondents 
for the second time have raised the question of whether the Secre- 
tary of Agriculture has jurisdiction to determine this matter. At 
an earlier stage, the respondents filed motions to dismiss, contend- 
ing that the complaints had not been filed within the 90-day period 
specified in the statute. In an Order Partially Denying Motions to 
Dismiss, issued on September 27, 1954 (13 A.D. 890), it was 
pointed out that the record in this case was not clear as to when 
or in what form certain complaints were made, and it was held 
that evidence on this matter would have to be taken before the 
jurisdictional question could be decided. 


Thereafter, a consolidated hearing was held at Los Angeles, 
California, on February 15, 16, 17 and 23, 1955, before presiding 
officer John S. Griffin. Six witnesses were called to testify and 
numerous exhibits were received into evidence. Upon a proposal 
to adjourn the hearing to Tucson, Arizona, the respondents moved 
to dismiss upon the ground that the Secretary lacked jurisdiction 
in this matter due to the fact that no complaint had been filed 
within the statutory period. Respondents contended that this juris- 
dictional question could be determined upon the record now made 
in the proceeding. The presiding officer denied respondents’ motion 
to dismiss, and respondents requested that the presiding officer 
certify his ruling to the Secretary of Agriculture for review. The 
presiding officer did so. 

From the record now made, it is possible to set forth certain 
facts which apparently are not in dispute. It appears that in 
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September 1953, each of the complainants entered into an agree- 
ment with Floyd Fletcher whereby each complainant agreed to 
sell certain cattle to Fletcher at a stated price. In general, the 
agreements provided that Fletcher was to take possession of the 
cattle and have the right to sell the cattle. Upon the sale of the 
cattle, Fletcher was to make payment of the proceeds derived 
therefrom to the individual complainants, or a mortgagee, until 
the price agreed upon by Fletcher and each complainant had been 
paid. Subsequent thereto, Fletcher disposed of most of the cattle 
by shipping them to the Southwest Commission Company, Union 
Stock Yards, Los Angeles, California, or to the Coast Packing 
Company, Los Angeles, California. The proceeds resulting from 
the sale of these cattle were paid by the Southwest Commission 
Company and the Coast Packing Company to the Los Angeles 
Livestock Auction Company or the Los Angeles Livestock Com- 
pany, and these latter companies made payments to Fletcher. The 
complainants received none of the proceeds resulting from the 
sale of the cattle by Fletcher. 


Fletcher was killed in an accident on October 8, 1953. On Octo- 
ber 12, 1953, complainant Spence and Lyle L. Young, vice- 
president of the First National Bank of Arizona, visited, the 
district supervisor of the Packers and Stockyards Branch at Los 
Angeles and informed him of the manner in which the Spence 
cattle had been handled by Fletcher. The district supervisor was 
also informed of the loss sustained by Spence due to these trans- 
actions and was told that other persons—now the other complain- 
ants in this proceeding—had suffered similar losses. No complaint 
in writing was made to the district supervisor on this occasion. 


On January 5, 1954, the attorney for the complainants sent a 
letter to the district supervisor at Los Angeles setting forth the 
names of each of the complainants, listing the amount claimed 
by each complainant, naming the respondents, and containing a 
brief statement of the basis for the respective complaints. The 
letter was received by the district supervisor on January 6, 1954. 
In February 1954, each complainant submitted to the district 
supervisor at Los Angeles a complaint on official form LS-202, and 
the complaints thus made were forwarded by the district super- 
visor to the Livestock Division, United States Department of 
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Agriculture, Washington, D. C., where they were received on 
February 23, 1954. 

We cannot agree with the complainants’ contention that the oral 
conversation of October 12, 1953, between complainant Spence 
and the district supervisor constituted the filing of a petition under 
section 309 of the act. Section 309 (a) (7 U.S.C. 210 (a)) 
provides: 

“Any person complaining of anything done or omitted to be 
done by any stockyard owner, market agency, or dealer .. . 
may, at any time within ninety days after the cause of action 
accrues, apply to the Secretary by petition which shall briefly 
state the facts, whereupon the complaint thus made shall be 
forwarded by the Secretary to the defendant. . . .” 


In our opinion this provision requires that something in writing 
must be filed. The usual and ordinary meaning of the word “peti- 
tion,” as used in connection with proceedings of this kind, is that 
it is an instrument in writing, as opposed to a motion which may 
be oral. Bouvier’s Law Dictionary (Rawle’s Third Revision); 
Webster's New International Dictionary, 2nd Ed. In addition, 
section 309 requires that “the complaint thus made shall be for- 
warded by the Secretary to the defendant.” This requirement can 


only be satisfied by the filing of something in writing. This is 
clearly recognized by the rules of practice governing proceedings 
under the act in section 202.58 (9 CFR 202.58), which provides 
“that any complaint filed with any employee of the Department 
at any regional or field office of the Division shall be deemed to 
be filed with the Secretary at the time when the moving paper is 
filed at the regional or field office.” (Underscoring supplied.) 


Complainants contend that the rules of practice provide for the 
filing of informal complaints and that an informal complaint may 
be made orally. While it is true that the tolling of the statute may 
be accomplished by the filing of an informal complaint, as recog- 
nized by the rules of practice, nevertheless, whether what is filed 
to toll the statute is called an “informal” or “formal” complaint, 
it still must meet the requirements of section 309 of the act. It 
must be a complaint which can be served upon the defendant, and 
it must set forth enough facts so that it will apprise a defendant 
of what is complained about. 


Even apart from the language of section 309 of the act, prac- 
tical considerations require that reparation proceedings be ini- 
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tiated only upon written complaints. In this proceeding, for ex- 
ample, both complainant Spence and Ben Platt, district supervisor, 
testified with respect to their conversation of October 12, 1953. 
After reading their testimony, a question may still be raised of 
whether Spence made a complaint on behalf of the other com- 
plainants or, even, whether any complaint was actually made 
against these respondents as being responsible for complainants’ 
losses due to a violation of the act. Because of what has been said 
previously, these questions do not have to be determined in this 
proceeding. However, they do point up and exemplify the type of 
questions which would be bound to arise if these proceedings could 
be initiated upon oral complaint. 


The letter dated January 5, 1954, from the attorney for the 
complainants to the district supervisor meets the requirements 
of section 309 of the act with respect to the application to the 
Secretary “by petition.” This letter identifies all the parties; it 
sets forth the amount claimed by each complainant; and it briefly 
states the alleged wrongful conduct on the part of respondents 
which is the basis for the complaints. The letter was received by 
the district supervisor on January 6, 1954, and was, therefore, 
“filed” on that date (9 CFR 202.58). It is indicated, however, by 
information in the files of the Department that, prior to January 
6, 1954, on some date in December 1953, the complainant’s attor- 
ney may have submitted written complaints to the district super- 
visor which were returned for corrections. If such is the case, 
receipt of such papers by the district supervisor may constitute 
the “filing’’ of complaints. We do not believe we should ignore 
such information, and we believe this aspect of the case should be 
fully explored at the hearing to establish the facts. 


Consequently, the ruling of the hearing officer denying the 
motions to dismiss is upheld, and the hearing shall continue. Since 
there is considerable evidence in the record upon the merits, the 
hearing shall continue for all purposes, and the respondents may 
renew their motion to dismiss upon completion of the taking of 
evidence at the hearing. 


1See e. g., Parissi v. Telechron, Inc., 349 U.S. 46 (April 11, 1955), in which an appeal 
to the United States Court of Appeals for the Second Circuit was considered filed when 
received by the Clerk within the 30-day statutory period although the Clerk refused to 
file the appeal until receipt of the filing fee which was several days after the expiration 
of the statutory period. 
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(No. 4292) 


In re KASTEIN-CHELSEA POULTRY COMPANY, INC. P&S Docket 
No. 2095. Decided June 24, 1955. 


Suspension of License Held in Abeyance—Cease and De- 
sist—Violations of Act—Unfair, Unjustly Discriminatory 
and Deceptive Practices—Making Kick-Backs to Shippers 
—Failing to Show in Accounts True Name of Purchaser 
—Making Settlement with Buyers at Variance with Sales 
Tickets—Taking into Own Account Poultry Consigned 
from Sale on a Commission Basis—Consent Order 


Where respondent, in connection with sales of live poultry on a commission 
basis, refunded a portion of the commission by remitting sales proceeds 
to shippers on the basis of prices exceeding those at which the poultry 
was sold; made false entries with respect to sales in accountings sub- 
mitted to shippers and in its accounts and records in connection with 
such sales; made settlement with the buyers upon different prices than 
those on the sales ticket; failed to execute sales tickets; and took into 
its own account live poultry consigned to it and failed to show on the 
account the name of respondent as the buyer, held, respondent is ordered 
to cease and desist from engaging in, or using, such unfair, unjustly 
discriminatory and deceptive practices and to keep proper books and 
records, and respondent’s license is suspended for 7 days, but such 
suspension is to be held in abeyance and not to become effective unless 
respondent within 2 years is found to have again violated the act or 
regulations. 


r, Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on June 11, 1954, charged respondent with 
various violations of the act and the regulations. Respondent, on 
July 7, 1954, filed an answer to the Order of Inquiry and Notice 
of Hearing in which it admitted the jurisdictional allegations 
contained in said Order of Inquiry and Notice of Hearing but 
denied the remaining allegations. On June 10, 1955, respondent, 
through its attorney, filed an amended answer in which it admits 
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the allegations contained in the Order of Inquiry and Notice of 
Hearing, waives the right to an oral hearing and to the report of 
the examiner, and consents to the issuance of an appropriate 
order, with findings of fact, requiring respondent to cease and 
desist from the practices complained of in the said Order of 
Inquiry and Notice of Hearing and suspending respondent’s 
license for a period of seven days, such suspension to be held in 
abeyance and not to become effective unless respondent, within a 
period of two years from the date of the order, is again found, 
after opportunity for a hearing, to have violated the act or the 
regulations issued thereunder. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated market, 
was duly designated by the Secretary of Agriculture in an order 
dated February 26, 1943, effective March 26, 1943, as a market 
and place subject to the provisions of Title V of the act, and at 
the times of the transactions of respondent hereinafter referred 
to was so designated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry handler to engage in the business of 
a live poultry commission merchant in commerce at the desig- 
nated market, and at the times of the transactions of respondent 
hereinafter referred to was so licensed. 


3. Respondent, at the designated market, on or about five spe- 
cified dates and at divers other times during the period from 
August 3, 1953, through October 29, 1953, in connection with 
sales of live poultry on a commission basis, refunded or remitted 
a portion of the commission charges specified in its schedule of 
rates and charges filed with the Secretary of Agriculture and in 
effect at such times, in that respondent remitted sales proceeds 
to the shippers of the live poultry upon the basis of prices ex- 
ceeding those at which it sold and made settlement with the 
buyers for such live poultry. In connection with such sales, re- 
spondent made false entries with respect to the sales prices in 
the bills submitted to the shippers, copies of which were made a 
part of respondent’s accounts, records and memoranda, and in 
the sales register kept by respondent as a part of its accounts, 
records and memoranda. 
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4. Respondent, at the designated market, on or about October 
7, 1953, refunded or remitted a portion of the commission charges 
specified in its schedule of rates and charges filed with the Secre- 
tary of Agriculture and in effect at such time, in that in connec- 
tion with the sale of 52 coops out of a shipment of 69 coops of 
live poultry consigned to it for sale on a commission basis by 
Sam Sokolov, identified as Lot No. 17, respondent remitted sales 
proceeds for such 52 coops to the shipper of the live poultry upon 
the basis of a price of 351% cents per pound, whereas respondent 
sold such 52 coops for a lesser price, to wit, 35 cents per pound 
for 31 coops and 34 cents per pound for 21 coops. 


5. Respondent, at the designated market, on or about five 
specified dates, in connection with sales of live poultry on a com- 
mission basis, failed to settle therefor with the buyers upon the 
basis of the sales tickets issued by respondent and signed by the 
buyers, in that settlement with the buyers was made upon the 
basis of different prices per pound than the prices shown on the 
sales tickets. 


6. Respondent, at the designated market, on or about eight 
specified dates, in connection with sales of live poultry on a com- 
mission basis, failed to execute sales tickets evidencing such 
transactions. 


7. Respondent, at the designated market, on or about two 
specified dates and at divers other times during the period from 
October 13, 1953, through November 12, 1953, took into its own 
account live poultry consigned to it for sale on a commission 
basis and, in connection with such transactions, failed to show 
on the accounts of sale submitted to the shippers, copies of which 
were made a part of respondent’s accounts, records and memo- 
randa, the full, true and correct name of respondent as the buyer 


of the live poultry. 


8. Pursuant to the provisions of a general order issued by 
the Assistant Secretary of Agriculture on June 6, 1940, effective 
June 16, 1940 (P. & S. Docket No. 1146), prescribing rates, 
charges, and practices governing the rendition of services and 
the use of facilities at the designated market respondent is pro- 
hibited, among other things, from (1) engaging in and using the 
unjustly discriminatory practice of charging a greater or less 
compensation for its services than the rates and charges on file 
and in effect at the time, (2) engaging in and using the unfair 
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and deceptive practice and device of failing to render a true 
written account of sale covering each transaction, and (3) engag- 
ing in and using the unfair, unjustly discriminatory, and decep- 
tive practice and device of recording and reporting prices other 
than the actual prices at which live poultry is sold and of making 
settlements with buyers upon the basis of prices other than the 
prices at which the sales were actually made. Such order further 
requires respondent to keep such accounts, records, and memo- 
randa as fully and correctly disclose all transactions in its busi- 
ness, including copies of accounts of sale showing the actual 
prices at which poultry is sold and all charges deducted from the 
sales prices and copies of sales tickets executed by the salesmen 
and buyers evidencing each transaction. By reason of the facts 
set forth in Findings of Fact 3, 4, 5, 6 and 7, respondent has 
failed to comply with such order. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has wilfully violated sections 202(a), 306 (f), 307, 
312 (a) and 401 of the act, sections 201.24, 201.48, 201.48 and 
201.59 of the regulations, and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act, 
1921, by section 402 of the latter act. 


Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would require 
respondent to cease and desist from the practices complained of 
and suspend respondent’s license for a period of seven days, such 
suspension to be held in abeyance and not to become effective 
unless respondent, within a period of two years from the date 
of the order is again found, after opportunity for a hearing, to 
have violated the act and the regulations issued thereunder, the 
order will be issued. 


ORDER 


Respondent is hereby ordered to cease and desist from engag- 
ing in or using the unfair, unjustly discriminatory and deceptive 
practices described in the Findings of Fact above. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
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its business as a live poultry commission merchant at the desig- 
nated market. 


Respondent’s license under the act is suspended for a period 
of seven days, such suspension to be held in abeyance and not 
to become effective unless, within a period of two years from the 
effective date of the order, the respondent shall be found, after 
opportunity for a hearing, to have again violated the act and the 
regulations issued thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4293) 


In re SOL FRANKEL, INC. P&S Docket No. 2072. Decided June 24, 
1955. 


Suspension of License Held in Abeyance—Cease and De- 
sist—Violations of Act—Unfair, Unjustly Discriminatory 
and Deceptive Practices—Engaging in Business As Com- 
mission Merchant without License—Failure to Make Full 
and Correct Accountings—Failure to Fulfill Contract 
Agreement—Consent Order 


Where respondent engaged in the business of selling live poultry on a com- 
mission basis without being licensed by the Secretary as a commission 
merchant; failed to submit to the shippers a full and accurate accounting 
of sales transactions; entered into an agreement to purchase poultry at 
a designated price but, upon delivery, failed to purchase the shipment 
and sold the shipment on a commission basis; and discriminated unfairly 
against a seller by failing to unload his poultry in the order of arrival 
at the market, held, respondent shall cease and desist from such unfair, 
unjustly discriminatory and deceptive practices, and respondent’s license 
shall be suspended for a period of 7 days, such suspension to be held in 
abeyance and not to become effective unless, within 2 years, he is again 
found to have violated the act or regulations. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration (now Livestock Division, Agricultural Marketing Service). 
Mr. Milton E. Sahn, of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Acting Director, Livestock Branch, Production and 
Marketing Administration (now Livestock Division, Agricultural 
Marketing Service), charged respondent with various violations 
of the act and the regulations. Respondent, on November 2, 1953, 
filed an answer to the Order of Inquiry and Notice of Hearing in 
which it admitted the jurisdictional allegations contained in said 
Order of Inquiry and Notice of Hearing but denied the remaining 
allegations. On June 10, 1955, respondent filed an amended answer 
in which it admitted the allegations contained in the Order of 
Inquiry and Notice of Hearing, waived the right to an oral hearing 
and to the report of the examiner, and consented to the issuance 
of an appropriate order, with findings of fact, requiring respond- 
ent to cease and desist from the practices complained of in the 
Order of Inquiry and Notice of Hearing and suspending its license 
for a period of seven days, such suspension to be held in abeyance 
and not to become effective unless respondent, within a period of 
two years from the date of the order, is again found, after oppor- 


tunity for a hearing, to have violated the act or the regulations 
issued thereunder. The Livestock Division, by its attorney, has 
recommended that an order be issued in accordance with the 
terms suggested by the respondent. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated market, 
was duly designated by the Secretary of Agriculture in an order 
dated February 26, 1943, effective March 26, 1943, as a market 
and place subject to the provisions of Title V of the act, and at 
all times mentioned herein was so designated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture to engage in the business of buying and selling live 
poultry in commerce at the designated market for its own account, 
and at the times mentioned herein respondent was so licensed. 


3. Respondent, on or about seven specified dates and in other 
sales transactions at divers other times during the period from 
February 1, 1953, through April 30, 1953, engaged in the business 
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of selling live poultry in commerce, at the designated market, on 
a commission basis without being licensed with the Secretary as 
a commission merchant. 


4. Respondent, in connection with the sales transactions 
described in Finding of Fact 3, failed to submit to the shippers 
of the live poultry a full, true and correct accounting of the 
transactions. 


5. Respondent entered into an agreement with Charles E. 
Lehman of Millers Falls, Massachusetts, for the purchase and 
delivery at the designated market of approximately 31 coops of 
live poultry at a price of “47¢ to 48¢ per pound.” Pursuant to 
such agreement said Charles E. Lehman delivered the live poultry 
at the designated market on April 20, 1953, however, respondent 
failed to purchase the shipment of live poultry in accordance with 
said agreement but, instead, handled and sold the shipment on a 
commission basis. 


6. Respondent, on or about April 20, 1953, while engaged in 
the business of selling live poultry in commerce at the designated 
market on a commission basis, as described in Finding of Fact 3 
above, discriminated unfairly against Charles E. Lehman by fail- 
ing to unload, in the order of their arrival at the terminal and at 
respondent’s stand, 31 coops of live poultry shipped to respondent 
by said Charles E. Lehman. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by respondent, it is concluded that the respondent has 
wilfully violated sections 202(a), 307, 312(a) and 502(a) of 
the act and sections 201.43 and 201.76 of the regulations. 


Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require 
respondent to cease and desist from the practices complained of 
and suspending respondent’s license for a period of seven days, 
such suspension to be held in abeyance and not to become effective 
unless respondent, within a period of two years from the date of 
the order, is again found, after opportunity for a hearing, to have 
violated the act and the regulations issued thereunder, such an 
order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 


Respondent’s license under the act is suspended for a period of 
seven days from the effective date hereof, such suspension to be 
held in abeyance and not to become effective unless within two 
years from the effective date of the order the respondent shall be 
found, after opportunity for a hearing, to have again violated the 
act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4294) 


In re WESTERN COMMISSION COMPANY, INC. P&S Docket No. 2152. 
Decided June 24, 1955. 


Suspension of License Held in Abeyance—Cease and De- 
sist—Violations of Act—Unfair, Unjustly Discriminatory 
and Deceptive Practices—Making Kick-Backs to Shippers 
—Charging More Than Scheduled Rates and Charges— 
False Accounts—Failing to Keep Proper Books and 
Records—Consent Order 


Where respondent, in connection with sales of live poultry on a commission 
basis, refunded a portion of the commission by remitting sales proceeds 
to the shippers on the basis of prices exceeding those at which the poultry 
was sold, and withheld from shippers more commission than charges 
specified in the schedule of rates and charges, and made false entries in 
its accounts in connection with sales of live poultry, held, respondent 
shall cease and desist from engaging in such unfair, unjustly discrimin- 
atory and deceptive practices and shall keep proper books and records, 
and respondent’s license is suspended for a period of 7 days, and such 
suspension shall be held in abeyance not to become effective unless, 
within 2 years, the respondent shall be found to have again violated the 
act or regulations issued thereunder, 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Milton E, Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Division, Agricultural Marketing 
Service, on February 4, 1955, charged respondent with wilfully 
and knowingly violating various provisions of the act and the 
regulations issued thereunder. Respondent, on March 25, 1955, 
filed an answer admitting the jurisdictional allegations contained 
in the Order of Inquiry and Notice of Hearing but denying the 
remaining allegations. On June 10, 1955, respondent, through its 
attorney, filed an amended answer in which it admitted the allega- 
tions contained in the Order of Inquiry and Notice of Hearing, 
waived the right to an oral hearing and to the report of the 
examiner, and consented to the issuance of an appropriate order, 
with findings of fact, requiring respondent to cease and desist 
from the practices complained of in the Order of Inquiry and 
Notice of Hearing and suspending its license for a period of seven 
days, such suspension to be held in abeyance and not to become 
effective unless respondent, within a period of two years from 
the date of the order, is again found, after opportunity for a 
hearing, to have violated the act or the regulations issued there- 
under. The Livestock Division, by its attorney, has recommended 
that an order be issued in accordance with the terms suggested 
by the respondent. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated market, 
was duly designated by the Secretary of Agriculture in an order 
dated February 26, 1943, effective March 26, 1943, as a market and 
place subject to the provisions of Title V of the act, and at all 
times mentioned herein was so designated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry handler to engage in the business of 
a live poultry commission merchant in commerce, at the designated 
market, and at all times mentioned herein respondent was so 
licensed. 


3. Respondent, at the designated market, on or about five 
specified dates and at divers other times during the period from 
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October 1, 1953, through January 31, 1954, in connection with 
sales of live poultry on a commission basis, refunded or remitted 
a portion of the commission charges specified in its schedule of 
rates and charges filed with the Secretary of Agriculture and in 
effect at such times, in that respondent remitted sales proceeds to 
the shippers of the live poultry upon the basis of prices exceeding 
those at which it sold and made settlement with the buyers of 
such live poultry and, in accounting to the shippers for the sale 
of their live poultry, submitted false and incorrect accounts of 
sale, copies of which were made a part of respondent’s accounts 


and records. 


4. Respondent, at the designated market, on or about January 
25, 1954, and in connection with the sale of live poultry on a 
commission basis for B. Moslov, withheld from said shipper more 
than the commission charges specified in the schedule of rates and 
charges filed with the Secretary of Agriculture and in effect at 
such time, in that respondent remitted to said B. Moslov net sales 
proceeds of only $2,895.50, when it should have remitted $2,914.62, 
thereby withholding from said sales proceeds $19.12 more than 
the approved rates and charges, and, in accounting to said B. 
Moslov for the sale of his live poultry, respondent submitted an 
account of sale falsely and incorrectly showing the sale of 12,359 
pounds of live poultry for $3,204.47 when in fact respondent sold 
12,444 pounds of live poultry for $3,225.72, a copy of which was 
made a part of respondent’s accounts and records. 


5. Pursuant to the provisions of a general order issued by the 
Assistant Secretary of Agriculture on June 6, 1940, effective June 
16, 1940 (P. & S. Docket No. 1146), prescribing rates, charges and 
practices governing the rendition of services and the use of facili- 
ties at the designated market respondent is prohibited, among 
other things, from (1) engaging in and using the unjustly dis- 
criminatory practice of charging a greater or less compensation 
for its services than the rates and charges on file and in effect at 
the time; (2) engaging in and using the unfair and deceptive 
practice and device of failing to render a true written account of 
sale covering each transaction; and (3) engaging in and using 
the unfair, unjustly discriminatory and deceptive practice and 
device of recording and reporting prices other than the actual 
prices at which live poultry is sold and of making settlements 
with buyers upon the basis of prices other than the prices at 
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which the sales are actually made. Such order further requires 
respondent to keep such accounts, records and memoranda as 
fully and correctly disclose all transactions in its business, includ- 
ing copies of accounts of sales showing the actual prices at which 
poultry is sold and all charges deducted from the sales prices and 
copies of sales tickets executed by the salesmen and buyers evi- 
dencing each transaction. By reason of the facts set forth in 
Findings of Fact 3 and 4 hereof, respondent has failed to comply 
with such order. 













CONCLUSIONS 









By reason of the facts set out in the Findings of Fact above, 
it is concluded that respondent has wilfully violated sections 
202(a), 306(f), 307, 312(a) and 401 of the act, sections 201.24 
and 201.43 of the regulations and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act by virtue 
of the provisions of section 402 of the latter act. 


Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require the 
respondent to cease and desist. from the practices complained of in 
the Order of Inquiry and Notice of Hearing and suspend its 
license for a period of seven days, such suspension to be held in 
abeyance and not to become effective unless within two years 
from the date of the order the respondent shall be found, after 
opportunity for a hearing, to have again violated the act and the 
regulations issued thereunder, the order will be issued. 





















ORDER 





Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business as a live poultry commission merchant at the designated 
market. 

Respondent’s license under the act is suspended for a period 
of seven days from the effective date hereof, such suspension to 
be held in abeyance and not to become effective unless, within two 
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years from the effective date of the order, the respondent shall be 
found, after opportunity for a hearing, to have again violated the 
act and the regulations issued thereunder. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4295) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 4385. Decided June 30, 1955. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the respondents are authorized to con- 
tinue the current rates and charges to and including July 31, 1956, unless 
changed by further order before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
December 16, 1954 (13 A.D. 1148), continuing in effect to and 
including July 31, 1955, the order of July 20, 1954 (13 A.D. 688), 
which authorized them to put into effect and assess the current 
schedule of rates and charges. 


On June 8, 1955, respondents filed a petition requesting author- 
‘ity to continue assessing the current schedule of rates and 
charges “to and including July 31, 1956.” Prior to the issuance 
of the order of July 20, 1954, authorizing increases in rates and 
charges, notice of the petition therefor was published in the 
Federal Register, and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 


heard. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the order of July 
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20, 1954, be further continued in effect to and including July 
$1, 1956. 

Inasmuch as the parties are agreed, the order issued on July 
20, 1954, is further continued in effect to and including July 31, 
1956, unless changed by further order before the latter date. 


This order shall become effective on August 1, 1955, and remain 
in effect to and including July 31, 1956, unless changed by fur- 
ther order before the latter date. Copies hereof shall be served 
upon the parties by registered mail or in person. 


(No. 4296) 


FRANK KENWORTHY COMPANY v. HOUSTON PRODUCE SERVICE. 
PACA Docket No. 6490. Decided June 3, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant alleged that he sold and delivered potatoes to respondent 
and respondent failed to pay the purchase price or any part thereof, and 
respondent did not file an answer to the complaint, held, failure of 
respondent to answer constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged, and respondent’s failure to pay promptly is a 
violation of section 2 of the act for which complainant should be awarded 
reparation. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 23, 1955, wherein com- 
plainant seeks an award of reparation in the amount of the 
unpaid purchase price for a shipment of potatoes allegedly sold 
and delivered to respondent in August 1954. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on March 28, 1955. A copy of the report of investiga- 
tion was served upon complainant’s attorney on March 25, 1955. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, Thelma Petro, doing business 
as Houston Produce Service, whose address is 601 Preston 
Avenue, Houston, Texas. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about August 21, 1954, in the course of interstate 
commerce, complainant sold to respondent a carload of U. S. No. 


1 potatoes, containing 360 100-lb. bags, at $2.60 per cwt., f.o.b., 
or a total purchase price of $936.00. 


4. On or about August 16, 1954, after Federal inspection 
potatoes meeting the requirements of the contract were shipped 
in car MDT 9463 from loading point in the State of Washington, 
in interstate commerce, to Kansas City, Missouri. 


5. On or about August 21, 1954, complainant ordered diver- 
sion of the shipment to respondent at Houston, Texas. 


6. Upon arrival of the potatoes at Houston, respondent ac- 
cepted them, but has since refused to pay complainant any part 
of the purchase price. 


7. The formal complaint was filed on February 23, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the Rules of Prac- 
tice (7 CFR 47.8(c)). 
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Failure of respondent to pay promptly to complainant the 
purchase price for the shipment of potatoes is a violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $936.00, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $936.00, with interest thereon 
at the rate of 5 percent per annum from September 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4297) 


LAWRENCE KOKx v. M. S. TOLEDO ComMPANY. PACA Docket No. 
6480. Decided June 7, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default— 
Reparation for Amount Requested Only 


Where complainant sought reparation for five carloads of tomatoes plus the 
cost of crates in one carload sold and delivered to respondent and 
respondent did not file an answer, held, respondent is considered to have 
waived oral hearing and admitted the allegations by his failure to file 
an answer, and respondent’s failure to make payment is in violation of 
the act for which respondent is entitled to full purchase price plus the 
cost of the crates, but inasmuch as complainant made claim for a lesser 
amount, reparation is awarded for the damages requested only. 


Mr. Lawrence Kokx, of Olive, California, complainant, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 17, 1954. Complainant 
seeks an award of reparation in the amount of $8,095.80, which 
is alleged to be the unpaid purchase price of five carloads of toma- 
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toes, including the cost of the crates in one carload, sold and 
delivered to respondent during September 1954. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 10, 1955. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 1, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Lawrence Kokx, whose ad- 
dress is Post Office Box 6, Olive, California. 


2. Respondent is an individual, Morris S. Toledo, doing busi- 
ness as M. S. Toledo Company, whose address is 1315 East 7th 


Street, Los Angeles 21, California. At the time of the transactions 
complained of herein, respondent was licensed under the Act. 


3. On or about September 16, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to rspondent one 
carload of 23,940 pounds of tomatoes packed in 399 wirebound 
crates at an f.o.b. price of $120.00 per ton for the tomatoes and 
60¢ each for the crates, or a total price of $1,675.80, f.0.b. Olive, 
California. 


4. On or about September 17, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two carloads of tomatoes. The first carload consisted of 200 lugs 
6x6 size at $2.75 each and 500 lugs 6x7 size at $2.25 each, or a 
total price of $1,675.00, f.0.b. Olive, California. The second carload 
consisted of 700 lugs at $2.75 per lug, or a total price of $1,925.00, 
f.o.b. Olive, California. Total price of both cars is $3,600.00. 


5. On or about September 24, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two carloads of tomatoes, each car containing 700 lugs at $2.15 
per lug. Total purchase price for both cars is $3,010.00, f.o.b. 
Olive, California. 
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forth herein should be published. 


ind 6. Pursuant to the foregoing contracts, complainant shipped 
from Olive, California, in interstate or foreign commerce, to 
rt- respondent, five carloads of tomatoes meeting the specifications 
PY of the contracts. The shipping dates and car numbers are as 
on follows: 
September 16, 1954 Car SFRD 32631 
as September 17, 1954 Car SFRD 11206 
in September 17, 1954 Car SFRD 35117 
on September 24, 1954 Car SFRD 31300 
Id September 24, 1954 Car SFRD 36239 
7. Respondent accepted the five shipments of tomatoes but 
e, has failed to pay complainant the purchase price of any of the 
shipments. The total purchase price of the five carloads is 
$8,285.80. 
8. Formal complaint was filed on December 17, 1954, which 
d- was within 9 months after the causes of action accrued. 
i- CONCLUSIONS 
h Failure of respondent to file an answer to the formal complaint 
s constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
e CFR 47.8(c)). 
e Respondent’s failure to pay the purchase price of the five ship- 
d ments of tomatoes is in violation of section 2 of the act. Although 
' the total purchase price of the tomatoes as set out in the Findings 
° of Fact is $8,285.80, and it appears that complainant is entitled 
to that amount, complainant in his formal complaint makes a 
Pp claim for only $8,095.80. Since only $8,095.80 has been requested 
t as damages, a reparation order for this amount, with interest, 
5 should be awarded complainant. The facts and circumstances set 
d 








ORDER 






Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $8,095.80, with interest thereon at 
the rate of 5 percent per annum from October 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4298) 


ESTRELLA FRUIT SHIPPING CORPORATION v. ROCKFORD BANANA 
COMPANY. PACA Docket No. 6489. Decided June 10, 1955. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Where it is alleged in a complaint that complainant sold and delivered 
bananas to respondent, who accepted them, but made only part payment 
and where respondent failed to file an answer to the complaint, it is 
held, respondent’s failure to file an answer, as provided in the rules of 
practice, constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, and respondent’s failure to pay the full 
purchase price is in violation of section 2 of the act, and complainant 
should be awarded reparation in the amount of the unpaid balance. 


Estrella Fruit Shipping Corporation of New Orleans, Louisiana, complainant, 
pro se. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 20, 1954. Formal com- 
plaint was filed on January 26, 1955. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 
of two lots of bananas allegedly sold and delivered to respondent 
in February and March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 23, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 28, 1955. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is Estrella Fruit Shipping Corporation, whose 
address is 133 North Front Street, New Orleans, Louisiana. 


2. Respondent is an individual, Felix DiFede, doing business 
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as Rockford Banana Company, whose address is 2636 11th Street, 
Rockford, Illinois. At the time of the transactions involved herein, 
respondent was not licensed under the act, but was subject to 
license, and was subsequently issued a license upon payment of 
the annual fee and accrued arrearage. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of bananas on the dates 
and terms indicated: 









February 26, 1954 24,570 lbs., specials at $4.00 cwt. $ 982.80 
March 24, 1954 12,670 lbs. green 7s at 6.00 cwt. 760.20 
12.67 









Plus wharfage 





Total 


4. Two lots of bananas meeting the specifications of the fore- 
going contracts were shipped by truck from loading point in the 
State of Louisiana to respondent at Rockford, Illinois. Upon 
arrival at destination, respondent accepted the bananas and made 
no complaint with reference thereto. 


5. The total purchase price of the two lots of bananas is 
$1,755.67, of which only $537.00 has been paid, leaving the sum 
of $1,218.67 due and owing complainant by respondent. 


6. Informal complaint was filed on October 20, 1954, which 
was within 9 months after the causes of action accrued. 


$1,755.67 













CONCLUSIONS 










The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the two lots of bananas is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,218.67, with interest, and the facts should be 
published. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,218.67, with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4299) 


LEWIS D. GOLDSTEIN FRUIT & PRODUCE CORPORATION v. NATHAN 
Kurtz. PACA Docket No. 6483. Decided June 10, 1955. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Where complainant alleged that it sold and delivered tomatoes to respondent 
but respondent paid only part of the purchase price, and respondent did 
not file an answer to the complaint, held, failure to answer constitutes an 
admission of the facts alleged, and respondent’s failure to make full pay- 
ment is in violation of section 2 of the act, and complainant should be 
awarded reparation in the amount of the unpaid balance. 


Lewis D. Goldstein Fruit and Produce Corporation, of Philadelphia, Pennsy]l- 
vania, complainant, pro se. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on September 8, 1954. A 


formal complaint was filed on February 18, 1955. Complainant 
seeks an award of reparation in the amount of $145.75, which is 
the unpaid balance of the purchase price for 583 lugs of toma- 
toes allegedly sold and delivered to respondent during June 1954. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 10, 1955. A copy of the report of investi- 
gation was served upon complainant on March 12, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 


FINDINGS OF FACT 


1. Complainant is Lewis D. Goldstein Fruit & Produce Cor- 
poration, whose address is S. W. Corner 2nd and Dock Streets, 
Philadelphia, Pennsylvania. 
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2. Respondent is an individual, Nathan Kurtz, whose address 
is 8-10 Cornelia Street, Newark, New Jersey. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 


3. On or about June 22, 1954, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 583 
lugs of 6x7 size Texas tomatoes at $2.25 per lug, for a total pur- 
chase price of $1,311.75. 


4. Tomatoes conforming to the terms of the above contract 
were contained in car ART 19368 in Philadelphia, Pennsylvania. 
Respondent inspected, accepted and unloaded the tomatoes from 
said car and thereafter transported them to Newark, New Jersey. 


5. The purchase price of the tomatoes is $1,311.75, of which 
respondent has paid only $1,166.00, leaving due and owing to 
complainant from respondent the sum of $145.75. 


6. A formal complaint was filed on February 18, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to promptly pay complainant the balance 
of the purchase price is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $145.75, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $145.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4300) 


SIEGEL FRuIT COMPANY v. M. S. TOLEDO COMPANY. PACA Docket 
No. 6485. Decided June 10. 1955. 


Failure to Pay Rebate on Purchase of Grapes—Default 


Where complainant claimed that it purchased grapes from respondent and 
paid respondent the agreed purchase price and that respondent failed to 
make an agreed refund to complainant due to the condition of the grapes, 
and respondent did not answer the complaint, held, respondent’s failure 
to file an answer is construed, under the rules of practice, as an admis- 
sion of the facts alleged in the complaint, and respondent’s failure to pay 
the agreed refund, thus admitted, is in violation of section 2 of the act, 
and complainant should be awarded reparation for that amount. 


Siegel Fruit Company, of London, Ontario, Canada, complainant, pro se. 
John C, Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 17, 1954. Formal com- 
plaint was filed on January 12, 1955. Complainant seeks an 
award of reparation in the amount of a rebate granted on a car- 
load of grapes allegedly purchased from respondent in Novem- 
ber 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 29, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 6, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 


1. Complainant, Siegel Fruit Company, is a partnership com- 
posed of Norman Siegel, Louis Siegel and Gerald Siegel, whose 
address is 270 William Street, London, Ontario, Canada. 
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2. Respondent is an individual, Morris S. Toledo, doing busi- 
ness as M. S. Toledo Company, whose address is 900 Wilshire 
Boulevard, Los Angeles, California. At the time of the transaction 
involved herein, respondent was not under license, but was subject 
to license and upon payment of the annual fee and accrued arrear- 
age was issued a license. 


3. On November 25, 1953, in the course of foreign commerce, 
respondent sold to complainant 1105 lugs of U.S. No. 1 Lulu 
brand Emperor grapes at $2.25 per lug, f.o.b., plus $35.00 pre- 
cooling for a total purchase price of $2,521.25. Respondent sold 
the grapes for the joint account of itself and Slayman Fruit 
Company of Lindsay, California. 


4. Pursuant to the contract of sale, a carload of the grapes 
called for in the contract was shipped on November 25, 1953, from 
Woodland, California, to complainant at London, Ontario, Canada, 
in car PFE 6584. Upon arrival at destination the grapes were 
accepted by complainant who paid respondent the agreed purchase 
price. 


5. Subsequently, complainant complained of the condition of 
the grapes. Slayman Fruit Company and respondent agreed with 


complainant to refund to the latter 35¢ per lug or a total of 
$386.75. 


6. Respondent paid Slayman Fruit Company the reduced pur- 
chase price of $2,134.50. 


7. Neither respondent nor Slayman Fruit Company has paid 
to complainant $386.75, the amount of the agreed refund. 


8. Informal complaint was filed on August 17, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay the agreed rebate of $386.75 on the 
carload of grapes sold to complainant is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $386.75, with interest, and the facts should be pub- 
lished. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $386.75, with interest thereon 
at the rate of 5 percent per annum from December 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4301) 


FRICK & MONTGOMERY v. GOLD RIBBON WAREHOUSE. PACA Docket 
No. 6036. Decided June 14, 1955. 


Delivered Sales—Suitable Shipping Condition—Purchase 
After Inspection—Warranty of Merchantability—Quality 
Allowance 


Where respondent purchased potatoes from complainant to be delivered to 
respondent’s warehouse where they were graded, washed, sacked, loaded, 
and shipped by respondent and complainant had no control over the time 
such shipments were to be made or the selection of purchasers or destina- 
tions, held, these were delivered sales, and the suitable shipping condition 
rule does not apply, and respondent may not deduct quality allowances 
granted its customers from the amount due complainant, and inasmuch 
as the respondent had an oportunity to inspect and did inspect the pota- 
toes before purchase, there was no warranty of merchantability. 


Sale on Consignment—Charges and Deductions—Quality 
Allowances 


Where complainant shipped potatoes to respondent to be sold for the account 
of complainant, respondent may deduct from the amount due complain- 
ant charges for washing, packing, processing, and commission, but 
quality allowances granted customers are only permitted where inspection 
shows the potatoes arrived in bad condition. 

. J. H, Vizzard, of Vizzard, Baker & Sullivan, of Bakersfield, California, 
for complainant. Mr. Donald G. Kendall and Mr. William A. Howell, of 
Bakersfield, California, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 3, 1952, and was fol- 
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lowed by a formal complaint filed on June 18, 1953. Complainant 
requests an award of reparation in the amount of $692.63, which 
is alleged to be the balance of the purchase price of 7526 sacks 
of potatoes shipped to and accepted by respondent pursuant to a 
written contract of sale entered into on or about May 2, 1952. 


A copy of the Department’s report of investigation was served 
upon counsel for complainant on June 29, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

On July 20, 1953, respondent filed an answer and counterclaim 
in which it is alleged that only 7298 sacks of potatoes were deliv- 
ered pursuant to the contract and that 228 sacks of potatoes were 
delivered to respondent to handle for the account of complainant. 
Respondent further alleges that it is not indebted to the complain- 
ant in the sum of $692.63 and that complainant is indebted to 
respondent in the sum of $2,890.05, the loss sustained on potatoes 
sold pursuant to the contract which were not in suitable shipping 
condition and also sustained in connection with potatoes handled 
for complainant’s account. Respondent seeks to recover this sum 
from complainant. 

On August 3, 1953, a reply to the counterclaim was filed by 
complainant in which it is denied that the potatoes sold to respond- 
ent were not in suitable shipping condition. Complainant also 
denies that it is indebted to the respondent in the sum of $2,890.05, 
or any other sum. 

By agreement of the parties this proceeding was consolidated 
with L. W. Frick & Sons v. Gold Ribbon Warehouse, PACA Docket 
No. 6037, for purposes of hearing, and a hearing in both proceed- 
ings was held at Bakersfield, California, on January 25 and 27, 
1954. Both complainant and respondent were represented by coun- 
sel. Four witnesses testified on behalf of complainant: Fred Frick, 
who negotiated the sale for complainant; Edwin Putman, its book- 
keeper; Archie Frick, a partner in L. W. Frick & Sons; and R. E. 
Hoffman, Jr., a potato packer and shipper. Also, the depositions of 
Lloyd W. Frick and Marvin Montgomery were offered by com- 
plainant and received in evidence. Testifying for respondent were 
Russell G. Higby, William D. Higby and Ralph F. Harsin, and 
the former owner of the Gold Ribbon Warehouse, Emil Penner. 
Sixty-eight exhibits were received in evidence in both proceedings. 
It was stipulated by both parties that all of the evidence intro- 
duced at the hearing could be used in both proceedings. Extensive 
briefs were filed by complainant and respondent. 
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At the hearing complainant amended its complaint by changing 
the sum of $692.63, which it was seeking as reparation, to the sum 
of $790.48. Later in the hearing it was again amended to the sum 
of $825.28. Respondent announced at the hearing that it was 
withdrawing its counterclaim inasmuch as it had ascertained that 
Frick & Montgomery were not licensed under the act. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Lloyd W. Frick 
and Marvin Montgomery, doing business as Frick & Montgomery, 
whose address is 325—3rd Avenue, Arvin, California. At the time 
of the transaction involved herein, complainant was not licensed 
under the act. 


2. Respondent is a partnership composed of Russell G. Higby, 
William D. Higby and Ralph F. Harsin, doing business as Gold 
Ribbon Warehouse, whose address is Arvin, California. At the 
time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. Respondent sub- 
sequently paid an arrearage fee covering the period involved 
herein, and was granted a license. 


3. On or about May 2, 1952, contemplating shipments of a 
perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a written contract for the 
purchase by respondent from complainant of all potatoes produced 
by complainant, except peewees and culls, on approximately 45 
acres of seller’s land in the Arvin district of California. The con- 
tract provided that the potatoes were to be graded, washed, sacked 
and loaded on padded trucks or cars at buyer’s option at the Gold 
Ribbon Warehouse, Arvin, California, at seller’s expense, and that 
the purchaser would pay to the seller the full grower’s ceiling 
prices as provided by O.P.S. CPR 113, as amended, and in effect 
at time of shipment for US ones, US one Size A, US one Size B, 
Commercial grade and Kern County Twos. The contract further 
provided that, in the event ceiling prices on potatoes were decon- 
trolled prior to final delivery, the buyer might at his election either 
terminate the contract with full refund of all advances, or pur- 
chase the balance of the potatoes at prevailing market prices, f.o.b. 
warehouse at Arvin, California. The contract provided for an 
advance of $200 per acre, and for the deduction of $250 per car 
on each car as tendered for shipment. It was expressly provided 
that all questions of interpretation should be governed by the rules 
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and regulations under the act and that all potatoes would be deliv- 
ered under the contract prior to July 1, 1952, unless mutually 
agreed otherwise by both parties to the contract. 
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4. Complainant delivered to respondent, under the provisions 
of the contract, 7308 sacks of potatoes. 






5. Complainant delivered to respondent 228 sacks of peewee 
potatoes which were not covered by the contract and which were 
handled by respondent for the account of the complainant. 






6. At midnight on June 5, 1952, price ceilings on potatoes were 
discontinued. All of the potatoes sold by complainant to respondent 
were sold prior to such date and under price ceiling regulation 
O.P.S. CPR 113. 


7. The sales by respondent of peewee potatoes in lots 659, 660 
and 724 were for the account of the complainant, and were not 
sales under the contract specified in Finding of Fact No. 3. 









8. On June 3, 1952, respondent sold and shipped for complain- 
ant’s account 60 sacks of peewee potatoes in lot 659 to M. Dunn 
of Detroit. Upon arrival the potatoes were rejected by M. Dunn, 
and Gold Ribbon Warehouse abandoned the potatoes to the car- 
rier. The potatoes were inspected by the United States Department 
of Agriculture inspector at Detroit and were found to contain 
from 2 to 40% average 12%, Slimy Soft Rot generally in advanced 
stages and from 2 to 8%, average 5%, damaged by slimy, sunken, 
discolored, sticky areas. Respondent made an allowance of $147 
on this shipment, and in addition incurred processing charges of 
$32.70 and $6.00 commission. Respondent rendered complainant a 
statement on this transaction showing abandonment of the lot, and 
the charges incurred. 















9. On or about June 3, 1952, respondent sold and shipped for 
the account of complainant 125 sacks of peewee potatoes in lot 
660, from Arvin, California, to M. Dunn at Detroit, Michigan, to- 
gether with some US No. 1, US No. 1B and US No. 2 potatoes. 
The US No. 1, US No. 1B and the peewee potatoes were unloaded 
from the car and thereafter the US No. 2 potatoes were inspected 
and found to contain from 8 to 18%, average 13%, Slimy Soft Rot 
in all stages, mostly advanced. Respondent also paid in connection 
with the sale of these potatoes a brokerage commission at destina- 
tion of $25.00. Respondent made an allowance on this shipment 
in the sum of $158.50, and incurred processing charges of $166.23. 














488 PERISHABLE AGRI. COMMODITIES, 1930 
Cite as 14 A.D. 484 


Respondent rendered complainant a statement on this transaction 
showing the charges incurred and allowance made. 


10. On or about June 5, 1952, respondent sold for the account 
of complainant and shipped from Arvin, California, 43 sacks of 
peewee potatoes in lot 724 to Cusumano Bros. at Detroit, Michigan. 
Eighth morning delivery is reasonable shipping time from Arvin, 
California, to Detroit, Michigan. Twelve days after shipment the 
potatoes were inspected by the United States Department of Agri- 
culture and were found to contain from 2 to 20%, average 12%, 
soft rot in all stages, mostly advanced to complete. The potatoes 
were abandoned to the carrier and respondent made an allowance 
to the purchaser in the sum of $105.35, which was the purchase 
price. Respondent incurred processing charges of $23.44, and $4.30 
commission on the shipment and rendered complainant an ac- 
counting on the transaction showing abandonment of the ship- 


ment and the charges incurred. 


11. All of the potatoes from the 45 acres covered by the con- 
tract that were delivered by complainant to respondent were 
washed, graded, sacked and shipped by respondent at Arvin, Cali- 
fornia. Respondent had opportunity to inspect and reject any of 
such potatoes that it found not up to contract. It also had oppor- 
tunity to ask for United States Department of Agriculture inspec- 
tion on any of such potatoes, and did ask for such inspection on 
most of the potatoes which it packed and shipped. 


12. All of the US one A, US one and US one B, and some of 
the Commercial potatoes purchased by respondent from com- 
plainant were inspected by the United States Department of Agri- 
culture prior to shipment and were found to meet the grade speci- 


fications represented. 


13. Complainant sustained damages amounting to $538.13, 
which are computed as follows: The gross sales value of all pota- 
toes delivered by complainant to respondent (including those sold 
under contract and the peewees sold for complainant’s account) 
totals $24,278.30. Allowable charges incurred by respondent in 
connection with these shipments total $4,284.93 (composed of 
$4,027.26 for processing charges on the potatoes sold under the 
contract, and $257.67 for processing charges, commissions and 
brokerage on the peewees sold for complainant’s account). In 
addition, respondent made justified quality allowances to custom- 
ers totaling $252.35 on lots 659 and 724 sold for complainant’s 
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account. Deducting the total amount of the charges reimbursable 
to respondent and the permissible quality allowances from the 
gross sales value results in a net invoice value of $19,741.02. 
Respondent concedes payroll adjustments due complainant of 
$1,060.13. This results in a sum due complainant of $20,801.15. 
Respondent advanced a total of $20,263.02 in connection with the 
shipments, which leaves a net balance of $538.13 due complainant. 


14. The informal complaint was filed on November 3, 1952, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


The principal issue in this proceeding is whether respondent 
was justified in deducting from amounts due complainant the 
quality allowances made by respondent to subsequent purchasers. 
The question for determination is whether the suitable shipping 
rule issued by the Department under the act (Regulations, 7 CFR 
46.24(j)) is applicable to the transactions herein. The suitable 
shipping condition rule, applicable in f.o.b. sales, provides that 
the commodity, at the time of billing, is in a condition which, if 
the shipment is handled under norma] transportation service and 
conditions, will assure delivery without abnormal deterioration at 
the destination specified in the contract of sale. 


It is clear from the record that, with the exception of the peewee 
potatoes which the contract specifically excludes, all of the potatoes 
which were delivered by complainant to respondent were sold 
under the provisions of the written contract set forth in Finding 
of Fact No. 3, and were subject to price ceiling regulations. Com- 
plainant was required to deliver these potatoes to respondent’s 
warehouse in Arvin, California. Thereafter the potatoes were 
graded, washed, and sacked at the warehouse at seller’s expense. 
Prices payable to complainant were f.o.b. prices. However, the 
record shows that complainant had no control.over the time ship- 
ments which were to be made by respondent or the selection of 
purchasers or destinations. Accordingly, as between the parties to 
the contract, and so far as questions as to quality are concerned 
(as distinguished from the price basis), the contract was for deliv- 
ered sales, and the “destination specified in the contract of sale” 
was respondent’s warehouse, Arvin, California. As held in Anony- 
mous, 10 A.D. 1341, the suitable shipping condition rule does not 
apply to destinations beyond that specified in the contract of sale. 
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Accordingly, the suitable shipping condition rule is inapplicable 
to the sales made by complainant to respondent under the contract. 


It can also be pointed out with respect to the potatoes sold under 
the written contract of May 2, 1952, that the potatoes were pur- 
chased by respondent after full opportunity for inspection, and 
respondent had an opportunity to select only such potatoes as 
would meet contract requirements. The evidence indicates that all 
of the potatoes from a particular field were delivered to respond- 
ent and that he could select, buy, and ship only such of these 
potatoes as were in his judgment in good condition. It has been 
held that where a purchaser has the opportunity to inspect, and 
does actually inspect the merchandise which he is about to pur- 
chase, he cannot thereafter complain as to the quality of the 
merchandise which he buys and that there is no warranty of 
merchantability in such a sale. See Stark v. Miller, 12 A.D. 1231; 
Moe’s Potato Co. v. James Buzzcana, 8 A.D. 1029, and Palmer C. 
Mendelson Co. v. Barnett-Gerstin Co., 7 A.D. 1098. Also see Cali- 
fornia Civil Code §1735 sub (3). We therefore conclude that the 
quality allowances deducted by respondent from amounts due 
complainant on potatoes sold under the provisions of the contract 
were improper and should not be allowed. 


The contract specifically excludes the sale of “peewees.”’ We 
therefore conclude that the three sales of peewees which were 
made by respondent for complainant were sales made for the 
account of complainant and were not subject to the conditions of 
the contract. In two instances, those dealing with lots 659 and 
724, the peewee potatoes were found to contain a high percentage 
of soft rot upon arrival at destination. In lot 659, which was 
shipped in car PFE 61828, the car was found to contain from 2 
to 40%, average 12%, Slimy Soft Rot at destination, and the car 
was abandoned when it was rejected by the concern which pur- 
chased it from respondent. Respondent paid complainant $147 
for this car. Complainant conceded that there was due respondent 
the sum of $32.70 for washing, packing and processing. Respond- 
ent claims in addition to these amounts the sum of $6.00 as a 
commission in handling this shipment. It is our conclusion from 
the evidence, that the abandonment of this car was proper under 
the circumstances, and that the allowance claimed by respondent 
of $147.00 should be allowed. There should also be allowed the 
processing charge of $32.70, and the commission charge of $6.00. 


On lot 660 there were shipped by respondent for the account of 
complainant, 125 sacks of peewee potatoes, together with US No. 
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1, B and US No. 2 potatoes. When these potatoes arrived at 
Detroit, Michigan, the purchaser unloaded all of the potatoes 
except the U.S. No. 2. An inspection of the U.S. No. 2 indicated 
that they contained from 8 to 18%, average 13%, Slimy Soft Rot 
in all stages, mostly advanced. Based upon this inspection, re- 
spondent made an allowance to the receiver on the entire carload, 
including the 125 sacks of peewee potatoes which were never 
inspected, of 50¢ per sack. It is our conclusion that the allowance 
made by respondent in this case was unwarranted in view of the 
fact that the peewee potatoes were not inspected and that there is 
no evidence that they arrived at destination in bad condition. The 
allowance deducted by respondent of $158.50 on this shipment 
was improper and should not be allowed. There should be allowed 
the processing and commission charges on the transaction totaling 
$191.23. 


On lot 724, 43 sacks of peewee potatoes were shipped by re- 
spondent for complainant to Detroit, Michigan. They were shipped 
on June 5, 1952. Undisputed evidence of record is that the eighth 
morning is reasonable shipping time to Detroit. Thus, the pota- 
toes would have arrived in Detroit on a Friday morning. They 
were not, however, inspected until the following Tuesday, June 17. 
At that time they were found to contain from 2 to 20%, average 
12%, soft rot in all stages, mostly advanced to complete. While 
it is evident that the inspection in this case was not carried out 
promptly, we must conclude, particularly in view of the fact that 
the rot was found to be in advanced stages, that the car would 
have been found in bad condition even if the inspection had been 
conducted on Friday, June 13. It is, therefore, our conclusion that 
the deduction of $105.35 was a proper allowance made by respond- 
ent from the amount due complainant. There was also due re- 
spondent the sum of $23.44 for washing, packing and processing, 
and $4.30 for commission. 

Based upon our findings and conclusions as hereinabove set 
forth, damages totaling $538.13 were sustained by complainant. 
Respondent’s failure to pay this sum is a violation of section 2 
of the act for which reparation in the amount of $538.13, plus 
interest, should be awarded complainant. 


At the hearing respondent withdrew its counterclaim against 
complainant, and it should therefore be dismissed. 

The facts and circumstances as set forth herein should be 
published. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $538.18, plus interest 
thereon at the rate of 5 percent per annum from July 1, 1952, 
until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 4302) 


L. W. Frick & SONS v. GOLD RIBBON WAREHOUSE. PACA Docket 
No. 6037. Decided June 14, 1955. 


Delivered Sales—Suitable Shipping Condition—Purchase 
after Inspection—Evidence—Quality Allowance 


Where complainant alleged that it sold and delivered potatoes to respondent, 
under a written contract, whereby complainant was to deliver the pota- 
toes to respondent’s warehouse for inspection by respondent before pur- 
chase and complainant had no control over subsequent handling by 
respondent and that respondent did not pay the purchase prices in full, 
and respondent’s defense was that most of the potatoes were sold for 
complainant’s account pursuant to an oral agreement after the written 
contract had been terminated and that the potatoes were not in suitable 
shipping condition which justified quality allowances, held, that since 
the evidence fails to show that the written contract was terminated and 
these are delivered sales to respondent to which the suitable shipping 
condition rule is not applicable, and as the potatoes met contract require- 
ments at the time of delivery to respondent’s warehouse, there were no 
warranties as to quality beyond that point, and losses due to subsequent 
deterioration were those of respondent for which respondent could not 
charge complainant, and complainant is awarded reparation in the 
amount of such charges, 


Sale on Consignment—Quality Allowances 


Where complainant shipped potatoes to respondent to be sold for the account 
of complainants and inspection showed that the potatoes arrived in bad 
condition, respondent may charge complainant for quality allowances 
granted customers. 

Mr. J. H. Vizzard, of Vizzard, Baker & Sullivan, of Bakersfield, California, 
for complainant. Mr. Donald G. Kendall and Mr. William A. Howell, 
Jr., of Kendal & Howell, of Bakersfield, California, for respondent. Mr. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 3, 1952, and was fol- 
lowed by a formal complaint filed on June 18, 1953. Complainant 
alleges that it sold to respondent 43,447 sacks of potatoes of all 
grades (except peewees and culls) and that pursuant to the 
written sales contract entered into by the parties, the potatoes 
were delivered to respondent at Arvin, California, were inspected, 
and were accepted by respondent. Complainant further alleges 
that $38,659.69 remains due and owing from respondent, which 
sum represents the unpaid balance of the purchase price of the 
potatoes, and for which reparation is now claimed. 


A copy of the Department’s report of investigation was served 
on counsel for complainant on June 29, 1953. A copy of the report 
of investigation and a copy of the formal complaint were served 
on respondent on the same date. 


On July 20, 1953, respondent filed an answer to the formal 
complaint in which respondent alleges that it purchased only 
3,444 sacks of potatoes from complainant pursuant to the written 
contract in controversy; and that it purchased no potatoes from 
respondent under the written contract or under any contract at 
any time subsequent to June 4, 1952. Respondent alleges that on 
June 5, 1952, an oral agreement was made between complainant 
and respondent wherein it was agreed that respondent should 
act as agent for complainant in the sale of complainant’s pota- 
toes and that the written contract theretofore existing between 
the parties should cease and terminate. Respondent alleges that 
pursuant to such oral agreement, respondent sold approximately 
40,000 sacks of potatoes for the account of complainant. Re- 
spondent admits that the potatoes were delivered to it at Arvin, 
California, where they were inspected. Respondent alleges that 
the potatoes were not in suitable shipping condition at the time 
they were delivered to respondent under the contract or at the 
time they were delivered to it to sell for the account of the com- 
plainant. Respondent alleges it had “the right to charge com- 
plainant for potatoes delivered to it which were not in suitable 
shipping condition,” and respondent denies that the sum of 
$38,659.69, or any other sum, is due complainant. 


By agreement of the parties, this case was consolidated with 
the case of Frick & Montgomery, v. Gold Ribbon Warehouse, 
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PACA Docket No. 6036 for purposes of hearing. A hearing in 
both cases was held at Bakersfield, California, on January 25 and 
27, 1954. Both complainant and respondent were represented by 
counsel. Four witnesses appeared and testified for complainant: 
Fred Frick and Archie Frick, two of the partners of complainant 
firm, Edwin Putnam, its bookkeeper, and R. E. Hoffman, Jr., a 
potato packer and shipper. Also, the depositions of Lloyd W. 
Frick and Marvin Montgomery were offered by complainant and 
received in evidence. At the hearing complainant amended its 
complaint by reducing the amount of its claim from $38,659.69 
to $27,777.60. The testimony of four witnesses for respondent 
was also received in evidence. These witnesses were the three 
partners of the Gold Ribbon Warehouse, Russell G. Higby, Wil- 
liam D. Higby and Ralph F. Harsin and the former owner of 
the Gold Ribbon Warehouse, Emil Penner. Sixty-eight exhibits 
were received in evidence in both cases. It was stipulated by both 
parties that all of the testimony and evidence introduced at the 
hearing could be used in both cases. Extensive briefs were filed 


by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Lloyd W. Frick, 
Frederick B. Frick and Archie W. Frick, doing business as L. W. 
Frick & Sons, whose post office address is 325 3rd Avenue, Arvin, 
California. 


2. Respondent, Gold Ribbon Warehouse, is a partnership com- 
posed of Russell G. Higby, William D. Higby and Ralph F. 
Harsin, whose post office address is Arvin, California. At the 
time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. Respondent 
subsequently paid an arrearage fee covering the period involved 
herein and was granted a license. 


3. On or about May 2, 1952, contemplating shipments of a 
perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a written contract for the 
purchase by respondent from complainant of all potatoes except 
peewees and culls produced on approximately 140 acres of seller’s 
land in the Arvin District of California. The contract provided 
that the potatoes were to be graded, washed, sacked and loaded 
on padded trucks or cars at buyer’s option at the Gold Ribbon 
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Warehouse, Arvin, California, at seller’s expense and that the 
purchaser would pay to the seller the full grower’s ceiling price 
as provided by O.P.S. CPR 113, as amended, and in effect at time 
of shipment for US ones, US one Size A, US one Size B, Com- 
mercial Grade and Kern County Twos. The contract further pro- 
vided that, in the event ceiling prices on potatoes were decon- 
trolled prior to final delivery, the buyer might at his election 
either terminate the contract with full refund of all advances, 
or purchase the balance of the potatoes at prevailing market 
prices, f.o.b. warehouse, at Arvin, California. The contract pro- 
vided for an advance of $200 per acre and for the deduction of 
$250 per car on each car as tendered for shipment. It expressly 
provided that all questions of interpretation should be governed 
by the rules and regulations under the act and that all potatoes 
would be delivered under the contract prior to July 1, 1952, 
unless mutually agreed otherwise by both parties to the contract. 


4. At midnight on June 5, 1952, price ceilings on potatoes 
were discontinued. 


5. Respondent packed and shipped, from the 140 acres covered 
by the contract, 48,298 bags of potatoes of various sizes and 
grades. Of this quantity, 3,444 bags were packed and shipped 


during the period when price ceilings were in effect, and 39,854 
bags were packed and shipped subsequent to the date on which 
the price ceilings were discontinued. 


6. All of the US one A, the US one, and the US one B 
potatoes, and some of the commercial potatoes shipped by re- 
spondent were inspected by United States Department of Agri- 
culture inspectors at Arvin, California, prior to shipment, and 
all such potatoes that were inspected passed inspection for the 
grades represented. 


7. All of the potatoes from the 140 acres covered by the con- 
tract that were delivered by complainant to respondent at Arvin, 
California, were washed, graded, sacked, and shipped by respon- 
dent. Respondent had the opportunity to inspect and reject any 
of such potatoes that it found not to be up to contract. It also 
had the opportunity to ask for United States Department of 
Agriculture inspection on any of such potatoes and did ask for 
such inspection on most of the potatoes which it packed and 
shipped. 





496 PERISHABLE AGRI. COMMODITIES, 1930 
Cite as 14 A.D, 492 


8. Upon termination of price ceiling regulations on potatoes, 
respondent did not advise complainant that the contract was ter- 
minated, and did not request or receive any refund of advances 
made under the contract. 


9. There were 845 sacks of peewee potatoes, consisting of lot 
numbers 724a, 792, 931, 1170, 1217 and 1253, which were 
shipped by respondent for the account of complainant; and 2,520 
sacks of potatoes of other grades, consisting of lot numbers 1216, 
1219, 1220, 1221, 1222, 1223 and 1224, which were “rolled” by 
the respondent for the account of the complainant. These ship- 
ments are further described as follows: 


a. On June 5, 1952, respondent shipped for the account of the 
complainant 208 sacks of peewee potatoes to Cusumano Bros. at 
Detroit, Michigan, under lot number 724a. Upon inspection at 
destination the potatoes were found to contain from 2 to 20% 
average 12%, soft rot in all stages, mostly advanced to complete. 
The car was abandoned to the carrier. Respondent claimed an 
allowance of $436.80 on this shipment. 


b. On June 9, 1952, respondent shipped by truck for the 
account of the complainant 159 sacks of peewee potatoes to Los 


Angeles, California, under lot number 792. The condition of the 
potatoes was so poor on arrival that they were abandoned. Re- 
spondent claimed an allowance of $238.50 on this shipment. 


ec. On June 12, 1952, June 24, 1952, June 26, 1952, and June 
27, 1952, the respondent shipped for the account of the com- 
plainant 41, 120, 158, and 159 sacks of peewee potatoes under 
lots 931, 1170, 1217, and 1253; respectively. There were no allow- 
ances claimed by the respondent on these shipments. 


d. On or about June 26, 1952, complainant authorized respon- 
dent to sell for complainant’s account seven shipments of pota- 
toes consisting of 2520 sacks of potatoes in lots 1216, 1219, 1220, 
1221, 1222, 1223 and 1224. Respondent deducted allowances and 
commissions in the total amount of $1,170 in connection with 
these shipments. 


10. The total amount of allowances deducted by respondent 
from payments to complainant for the purchase price of potatoes 
sold to it by complainant is $25,874.69, of which $1,017.13 in- 
volves allowances on potatoes delivered prior to the decontrol of 
ceiling prices on potatoes, and $24,857.56 allowances on potatoes 
delivered subsequent to such decontrol. 
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11. The total amount of allowances deducted by respondent 
from payments to complainant for the purchase price on ship- 
ments of peewee and other potatoes made for the account of the 
complainant is $1,845.30. 


12. The informal complaint was filed on November 3, 1952, 
which was within 9 months from the time that the cause of 
action accrued. 


CONCLUSIONS 


There are two principal questions for determination in this 
proceeding. First, what were the contract terms applicable to 
deliveries of potatoes made by complainant to respondent after 
decontrol of potato prices and second, was respondent justified 
in deducting from payments made to complainant quality allow- 
ances made by respondent to subsequent purchasers. Complain- 
ant’s position is that the potatoes in controversy were sold to 
respondent, that the sales made prior to removal of ceiling prices 
were made pursuant to the written contract of May 2, 1952, and 
that subsequent to decontrol of potato prices deliveries by com- 
plainant were made to respondent pursuant to respondent’s elec- 
tion, as specifically provided by the contract, to purchase com- 
plainant’s remaining potatoes at prevailing market prices, f.o.b. 
warehouse, Arvin, California. Complainant maintains that the 
allowances withheld by respondent were unjustified. Respondent 
contends that the contract of May 2, 1952, was terminated upon 
decontrol of ceiling prices and that pursuant to a new contract 
entered into between the parties, deliveries thereafter were made 
by complainant to respondent for sale of the potatoes for com- 
plainant’s account. Respondent’s position is that the allowances 
were made by respondent acting as complainant’s agent and that 
the allowances were justified by reason of the poor condition of 
the potatoes. 

The written contract of May 2, 1952, for the sale of complain- 
ant’s potatoes provided that respondent would purchase all of 
the potatoes produced on 140 acres of complainant’s acreage in 
the Arvin district of California, except for peewees and culls. 
So long as ceiling prices were in effect, the purchase price was 
to be the full grower’s ceiling price established under O.P.S. CPR 
113. The contract further provided that should prices on potatoes 
be decontrolled prior to final delivery of the potatoes, the buyer 
might elect to terminate either the contract with full refund of 
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all advances, or to purchase the remainder of the potatoes at the 
prevailing market price, f.o.b. warehouse in Arvin, California. 
Prices on potatoes were decontrolled effective at midnight on 
June 5, 1952. 

Russell G. Higby, one of the partners of respondent and the 
person who negotiated the contract on behalf of respondent, tes- 
tified that on June 5, 1952, he told Fred Frick, one of the part- 
ners of complainant that they would handle the potatoes as they 
had during past seasons. He admitted that Fred Frick did not 
reply to this statement, and there is no other evidence that there 
was any meeting of the minds as to the termination of the orig- 
inal contract or the entering into of an agency contract by the 
parties. Moreover, Russell G. Higby was not a member of respon- 
dent partnership prior to 1952 and had no knowledge as to the 
manner in which complainant’s potatoes were handled during 
prior seasons. The question was not discussed with complainant, 
and Fred Frick, who negotiated the written contract of May 2, 
1952 for complainant, testified that he had never been advised 
by respondent that the contract was cancelled or in any way 
modified after the termination of ceiling prices. It therefore 
appears that all there is to support respondent’s contention that 
the original contract was terminated is the self-serving state- 
ment of Russell G. Higby that he told one of the complainant’s 
partners on June 5, 1952, that the potatoes would be handled as 
in past seasons. Against this there is considerable evidence of 
conduct that does not conform to respondent’s contention that 
the original contract was terminated. As required by that con- 
tract, respondent had advanced to complainant $28,000 early 
in May before the harvest of the potatoes was commenced. The 
contract provided that if it were terminated upon the decontrol 
of ceiling prices, the advances would be repaid to the respondent. 
Yet, no demand was made for the repayment of these advances, 
and they were, in fact, not repaid to respondent, but were cred- 
ited against potatoes as they were delivered to respondent. 


The record shows that, except for seven shipments “rolled” for 
complainant on June 26, 1952, pursuant to an agreement made 
by Ralph Harsin and Archie Frick, during Fred Frick’s absence, 
complainant had no control over when, where and how the pota- 
toes would be shipped by respondent. The evidence also indicates 
that allowances were claimed on many of the cars that were 
shipped early in June; yet the preponderance of the evidence 
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indicates that complainant was not informed of these allowances 
until some time after they were made. The only mention that was 
made of “trouble” with the potatoes, according to Fred Frick, 
was a statement made to him by Ralph Harsin, one of respon- 
dent’s partners, about a week after the ceilings were removed, 
concerning some cars that went to Chicago. At that time Fred 
Frick offered to go to Chicago to check the trouble, but heard 
nothing further about it from respondent, and this notwithstand- 
ing that respondent had made allowances on potatoes which it 
had sold to Higby and Sons on June 5, 6 and 7, 1952, in excess 
of $19,600. 


The undisputed evidence further indicates that price allow- 
ances and adjustments were made by respondent even in cases 
where there was no deterioration of the potatoes, largely as a 
matter of “good will’ and that this was done without consulting 
complainant on the matter. It appears from the evidence that 
some of the deterioration for which allowances were made was 
caused by poor handling by the railroads. In some instances rail- 
road claims were filed by Higby and Sons, to whom the potatoes 
of complainant were sold by respondent, and at the time of the 
hearing some $1,404 had been collected from the railroads on 
these claims. Higby and Sons, however, had made no mention 
of these claims to respondent, or had respondent advised com- 
plainant of them until the information was brought out at the 
time of the hearing. We cannot lose sight of the fact that Higby 
and Sons is composed of two of the partners of respondent Gold 
Ribbon Warehouse, and respondent, therefore, had full knowl- 
edge of these claims. The collecting of these claims, the failure 
to notify complainant of such claims, and retention of the money 
collected thereon is, we believe, a clear indication that even 
respondent considered the potatoes delivered to it by complainant 
as respondent’s potatoes. In fact, the attempt to hold complain- 
ant for the allowances made by respondent appears to be an 
afterthought. In some instances, when the original invoices were 
submitted to complainant, no mention was made of the allow- 
ances, and it was not until some time later that revised account- 
ing memorandums were prepared and submitted to complainant 
showing these allowances. For example, lot 672 was shipped from 
Arvin, California, on June 4, 1952. The original invoice to com- 
plainant on this shipment was dated June 24, 1952, some ten 
days after the potatoes were inspected at Logan, West Virginia, 
and found to contain 3 to 30%, average 10% decay. Yet the 
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original invoice made no mention of an allowance of $483.95 
made to the West Virginia purchaser, and it was not until July 
17, 1952, that a corrected invoice was submitted to complainant 
showing this allowance. The testimony is that negotiations cover- 
ing these allowances were made by telephone as the telegraph 
company was on strike. This being true, we can find no reason 
why the allowances were not shown on the first invoice. We 
believe this is a strong indication that at the time the original 
invoices were prepared respondent regarded the potatoes as its 
own potatoes. 


We also find inconsistent with the position of respondent that 
it was selling potatoes for the account of the complainant sub- 
sequent to June 5, 1952, the fact that it found it necessary to 
seek special permission of the complainant to “roll’? some cars 
on June 26, 1952. If respondent had not expected to pay com- 
plainant the Arvin f.o.b. price for such potatoes as it had prior 
to removal of ceiling prices, and if respondent were selling pota- 
toes for complainant’s account as contended, such special per- 
mission would not have been necessary. 


From all of the foregoing, we must conclude that the written 
contract of May 2 was not terminated on the decontrol of ceiling 
prices on potatoes on June 5, 1952 and that subsequent to the 
latter date respondent exercised its option to so purchase, and 
did purchase, complainant’s potatoes on the basis of prevailing 
market prices, f.o.b. warehouse in Arvin, California. 


The remaining question for consideration is whether the “suit- 
able shipping condition” rule applies to these shipments (7 CFR 
46.24(j)). This rule specifies that, “The commodity at the time 
of billing shall be in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale.” It is our conclusion that the suitable 
shipping condition rule is inapplicable to the potatoes purchased 
by respondent. In this case the “destination specified in the con- 
tract of sale,” so far as the parties hereto were concerned, was 
respondent’s warehouse in Arvin, California. The record shows 
that complainant had no control over the time of shipments 
therefrom or the selection of purchasers or destinations. Whereas 
the prices to be paid by respondent were on an f.o0.b. basis, the 
contract was on a delivered basis insofar as quality was con- 


’This is a term used for sales made after the car is shipped and while it is enroute. 
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cerned. We have previously held that the suitable shipping con- 
dition rule does not apply to destinations beyond that specified 
in the contract of sale. Anonymous, 10 A.D. 1341. It might be 
added that the potatoes which complainant sold to respondent 
were washed, graded, packed, loaded and shipped by respondent. 
Respondent had full opportunity to inspect and reject any or all 
of the potatoes delivered to it by complainant. Respondent did, 
in fact, have most of the potatoes inspected by the United States 
Department of Agriculture, and they passed inspection for the 
grades represented. There is no evidence that the potatoes were 
in other than good condition when they were delivered at Arvin. 
Even in those cases where the suitable shipping condition rule 
applies to sales made f.o.b. origin on a description bases, such 
rule has no application to a case where the purchaser makes a 
full and complete inspection of the merchandise which it pur- 
chases. See Stark v. Miller, 12 A.D. 1231; Moe’s Potato Co. v. 
James Buzzcana, 8 A.D. 1029; Palmer C. Mendelson Co. v. Bar- 
nett-Gerstin Co., 7 A.D. 1098. See also California Civil Code, 
§ 1735, sub 3. 


The contract expressly excluded peewees and culls and we, 
therefore, conclude that the peewees which were delivered to 


respondent by complainant were handled for complainant’s 
account. We further conclude that the allowances claimed on two 
shipments of peewee potatoes, as indicated in findings 9a and 9b, 
were proper allowances. 


At the hearing complainant conceded that, as to the seven cars 
on which authorization was given to “roll” the cars, they were 
sold for the account of the complainant. We, therefore, find that 
the allowances and commissions claimed as indicated in finding 
9d on these shipments are proper and should be allowed. 


With respect to all potatoes delivered to respondent, other than 
the peewee potatoes and the seven cars as covered by finding 9d 
on which authorization was given to “roll” the cars for the 
account of the complainant, it is our conclusion that they were 
delivered to respondent pursuant to the contract entered into 
between respondent and complainant on May 2, 1952. The pota- 
toes met contract requirements at the time of delivery at Arvin, 
California. Complainant made no warranties, express or implied, 
as to quality or condition beyond that point, and any losses which 
respondent sustained because of subsequent deterioration in such 
potatoes were the losses of the respondent. 





502 PERISHABLE AGRI. COMMODITIES, 1930 
Cite as 14 A.D. 502 


Respondent claimed allowances totaling $25,874.69 on potatoes 
delivered to it by complainant. Of this amount $1,845.30 involved 
allowances and commissions on potatoes handled by respondent 
for the account of the complainant. There remains, therefore, 
the sum of $24,029.39, which respondent claims as allowances on 
potatoes delivered to it under the provisions of the contract, and 
which it now refuses to pay to complainant. 


The failure of respondent to pay to complainant the sum of 
$24,029.39, the balance of the purchase price of the potatoes sold 
and delivered to it by complainant, is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $24,029.39, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $24,029.39, with interest 
thereon at the rate of 5 percent per annum from August 1, 1952, 


until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4303) 


FRANK KENWORTHY COMPANY v. BELSON Bros. PACA Docket No. 
6158. Decided June 15, 1955. 


Rejection of Commodity without Reasonable Cause— 
Joint Adventure—Evidence—Damages—Minimizing Loss 
—Official Notice 


Where complainant alleged it orally agreed to handle potatoes on joint 
account with respondent but respondent rejected the potatoes upon 
delivery, which necessitated resale by complainant at a loss, and respond- 
ent’s defense was that complainant misrepresented the date of shipment 
of potatoes, and after rejection complainant agreed to take back the 
potatoes, held, respondent has failed to establish by a preponderance of 
the evidence that complainant agreed to take back the potatoes, and as 
the evidence submitted disclosed that respondent was aware of the ship- 
ping date shortly after the contract was made, his rejection based on 
the shipping date was without reasonable cause and in violation of section 
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2 of the act, and as this was a joint adventure, complainant’s damages 
consist of his share of the profits which would have been realized if 
respondent had performed under the contract, plus losses sustained in 
disposing of the potatoes, based on the date they should have been sold 
to minimize damages, as well as the actual charges for demurrage and 
inspection. For the purpose of determining damages, prices for the dates 
in question, as quoted in the Federal Market News Service Reports, are 
used. 

. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. 
LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on November 27, 
1953, it is alleged that on or about April 21, 1953, complainant 
and respondent orally agreed to purchase, handle and sell for their 
joint account a carload of potatoes. Complainant alleges, further, 
that upon arrival of the shipment at Chicago, Illinois, respondent 
refused to accept delivery although the potatoes conformed to the 
contract; that due to respondent’s wrongful rejection of the ship- 
ment, the potatoes remained on track at Chicago for ten days 
during which time their condition deteriorated; that on or about 
May 6, 1953, complainant was obliged to take possession of the 
potatoes and to resell them for respondent’s account; and that net 
proceeds of $861.99 were realized from the resale. Complainant 
requests an award of reparation in the amount of $551.01, being 
the difference between cost of the potatoes and the net proceeds 
of $542.01, plus an additional sum of $9.00 which respondent 
deducted from another account to cover the cost of the federal 
inspection of the car. 


A copy of the complaint was served on respondent by registered 
mail on January 12, 1954, together with a copy of the report of 
investigation prepared by the Department. A copy of the report 
of investigation was served on complainant on January 13, 1954. 
Respondent’s answer was filed with the Department on February 
2, 1954. 


Respondent admits entering into a joint account transaction 
with complainant on car PFE 65690, represented by complainant 
to contain 360 sacks of U.S. No. 1, Size A, dry Idaho Russets, due 
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Kansas City, April 22, 1953. Respondent alleges, however, that 
complainant failed to advise him of the fact that this carload of 
potatoes had been shipped from Idaho on April 14, and was, in 
effect, a tramp car and contends that complainant’s withholding 
of this vital information negates the contract between them. 
Respondent alleges, further, that after arrival of the shipment at 
Chicago, respondent was notified of the shipping date of the car 
and thereupon rejected the shipment to the carrier and notified 
complainant by telegram that the shipment was rejected and that 
thereafter in a long distance telephone conversation, complainant 
agreed to take the car back and sell it to another customer. Ac- 
cordingly, respondent denies all liability in connection with the 
transaction. 

Oral hearing was held at Chicago, Illinois, on July 8, 1954. The 
deposition of Frank L. Kenworthy was received in evidence on 
complainant’s behalf. V. L. Woodward and Joe Belson testified for 
respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 


business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, Joe Belson, doing business as 
Belson Bros., whose address is 1425 South Racine Avenue, Chi- 
cago, Illinois. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about April 21, 1953, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
agreement whereby complainant was to purchase a carload of 
potatoes shipped from Sugar City, Idaho, in car PFE 65690, con- 
taining 360 sacks of U.S. No. 1 dry Russets, TC Brand, approxi- 
mately 20% 10 ounce, at $3.90 per sack, f.o.b., at a total purchase 
price of $1,404.00, which car was due to arrive at Kansas City on 
April 22, 1953. It was further agreed that the carload would be 
shipped to, and sold by, respondent and that the profit or loss 
sustained would be equally divided between complainant and 


respondent. 


4. On or about April 21, 1953, complainant purchased the 
above carload of potatoes from the Steward Produce Company 
and ordered the carrier to divert to respondent at Chicago, IIli- 
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nois. The complainant paid to the seller the purchase price of 
$1,404.00 for these potatoes. 


5. On or about April 22, 1953, respondent received a passing 
report on car PFE 65690 from the carrier, and was advised that 
the carload had been shipped from Idaho on April 14, 1953. On the 
same date, respondent received an invoice on the shipment from 
complainant. Respondent returned the invoice to complainant with 
the following memorandum: 

“Dear Frank: 

Please mark ‘US 1 A’ on your invoices. Frank, these seem- 

ingly are old cars and I hope they arrive in good condition. 
Joe” 


Immediately upon receipt of the invoice and memorandum, com- 
plainant corrected the invoice as requested and returned it to 
respondent. Complainant also returned respondent’s memorandum 
with the following notation on the bottom thereof : 

“Dood it—We told you shpg dates—Sure they arrive ok—if 
not holler.” 


6. On or about April 25, 1953, car PFE 65690 arrived at 
Chicago, Illinois. Respondent was notified of the arrival by the 
carrier at 8:00 a.m., April 27, 1953. Respondent immediately 
examined the potatoes and advised complainant by telephone that 
the potatoes were very dark and very ordinary in appearance. 


7. On April 27, 1953, respondent ordered a federal inspection 
of the shipment. In the morning of April 28, the inspector noti- 
fied respondent that the shipment graded U. S. No. 1, Size A, long 
russet potatoes, approximately 20%, 10 ounces or larger. 


8. At 10:25 a.m., April 28, 1953, respondent issued a diver- 
sion order to the carrier with respect to car PFE 65690 bearing 
the notation, “Refused—return to shipper a/c tramp car.” At 
the same time, respondent dispatched a telegram to complainant 
which reads, in pertinent part: 

“|. . PFE 65690 SHIPPED 14TH TRAMP CAR... 
THEREFORE REFUSING THESE CARS.” 


9. On April 28th, the carrier sent the following telegram to 
complainant : 

“CAR PFE 65690, SPUDS, ON HAND, REFUSED TO 
YOU ACCOUNT OF CONDITION. RUSH DISPOSI- 
TION.” 
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On May 4, the carrier followed up with the following telegram 
to complainant: 


“WIRED YOU APRIL 28TH PFE 65690 SPUDS ON 
HAND REFUSED TO YOU HAVE DISPOSITION.” 


On May 4, complainant replied to the carrier with the follow- 
ing telegram: 
“CAR BELONGS TO BELSON BROS UP TO THEM 
TO HANDLE PFE 65690.” 


10. On May 7, 1953, complainant ordered the carrier to divert 
car PFE 65690 to Benny Mandell Produce Company, Cincinnati, 
Ohio, for resale. The resale net proceeds of $861.99 were remit- 
ted to complainant. 


11. Although demand has been made by complainant upon 
respondent for payment of the claimed loss of $555.01, no part 
thereof has been paid. Moreover, in remitting to complainant in 
connection with another matter, respondent deducted $9.00 to 
cover the cost of the federal inspection of car PFE 65690 at 
Chicago on April 27, 1953. 


12. Formal complaint was filed on November 27, 1953, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


There is no basic disagreement as to the terms of the contract 
between the parties in this proceeding. Nor is it seriously con- 
tended that the potatoes did not comply fully with contract spe- 
cifications upon delivery at Chicago, Illinois. Respondent’s prin- 
cipal defense is that after the potatoes arrived at Chicago, he 
complained to complainant regarding the quality and appearance 
thereof and complainant agreed to take the potatoes back and 
relieve respondent from his obligation on this joint venture. 


Respondent testified that he inspected the potatoes upon 
arrival at Chicago and found them to be very dark and of very 
ordinary appearance and that he immediately telephoned com- 
plainant and complained of the quality of the potatoes. He testified 
further that complainant requested him to get a Government in- 
spection and to try to dispose of the shipment but that if he could 
not, to turn the shipment back to him. The federal inspection was' 
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made and on the following morning, April 28, respondent advised 
complainant of the results thereof and stated that he could not 
use the potatoes and had to reject the shipment. Respondent tes- 
tified that complainant told him to turn the car back, that he 
had other customers with whom he could place the shipment. 
Thereafter, respondent rejected the shipment to the carrier and 
sent complainant a telegram confirming his rejection of the 
potatoes. 

Complainant, on the other hand, denies that he agreed to 
accept the car back after respondent’s rejection thereof. Com- 
plainant contends that he called respondent several times after 
receiving respondent’s telegraphic rejection of April 28, and 
advised respondent that he had no right to reject the potatoes 
and was bound to accept and handle the shipment. 


Respondent’s contention that complainant agreed to rescind 
the contract and to relieve respondent from liability thereon is 
an affirmative defense which must be established by a preponder- 
ance of the evidence. The only evidence offered by respondent is 
his own testimony as to what was said during the course of cer- 
tain telephone conversations with complainant on or about April 
28, 1953. Respondent’s testimony is uncorroborated by any writ- 
ten communication or memorandum, nor is it supported by the 
oral testimony of any other witness. Respondent’s testimony as 
to what was said in the telephone conversations is directly and 
expressly denied and contradicted by complainant’s testimony. 


Looking further into respondent’s version of the matter, it 
should be noted that according to his own testimony, the tele- 
gram of rejection dated April 28th was sent to complainant after 
the purported telephone conversation in which complainant is 
alleged to have agreed to take back the potatoes. Nevertheless, 
the pertinent part of the telegram was worded as follows: 

“. . PFE 65690 SHIPPED 14TH TRAMP CAR... 
THEREFORE REFUSING THESE CARS.” 
This does not purport to be a confirmation of the alleged agree- 
ment reached by the parties by telephone. There is nothing in 
this telegram which indicates that complainant agreed to take 
the car back or to relieve respondent of his obligation thereon. 
Rather, this telegram is a straight rejection of the car because of 
the shipping date. 
Next, it should be noted that upon receipt of the carrier’s tele- 
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gram of May 4 demanding a disposition of the car, complainant 
replied as follows: 
“CAR BELONGS BELSON BROS UP TO THEM TO 
HANDLE ...” 


This message written at the time of the controversy shows no 
inclination on complainant’s part to relieve respondent from his 
obligation on the shipment. 


Finally, the fact that complainant took no steps to divert and 
resell the shipment from April 28, when he was supposed to have 
agreed to take the car back, until May 7, when the carrier 
insisted that he dispose of the car, is indicative of no agreement 
on his part to take the car back and make other disposition of it. 


It is concluded that respondent has failed to establish by a pre- 
ponderance of the evidence that complainant agreed to rescind 
the contract or to relieve respondent from his obligation thereon. 


Next, it should be determined whether there was reasonable 
cause for respondent’s rejection of the shipment. In his answer, 
respondent alleged that complainant failed to disclose the actual 
shipping date of this carload of potatoes but merely mentioned 
that the car was due to arrive at Kansas City on April 22. This 
information would normally indicate that the car had been 
shipped from Idaho on April 18. Respondent later discovered, 
however, that the car actually had been shipped from Idaho on 
April 14 and was, in effect, a tramp car. Respondent argues that 
complainant’s failure to disclose this pertinent and vital informa- 
tion negates the contract between them and constitutes a viola- 
tion of section 2 of the act. 


The parties entered into this oral contract on April 21. On 
April 22 the carrier advised respondent of the actual shipping 
date of the car. Upon receipt of this information, respondent 
made no attempt to terminate the contract. He did mention in 
his memorandum to complainant dated April 22, that “these 
seemingly are old cars and I hope they arrive in good condition.” 
Respondent made no further mention of or objection to the ship- 
ping date until his telegram of April 28, in which he advised 
complainant that PFE 65690 was shipped on April 14 and was a 
tramp car, and therefore was rejected. 

From the foregoing, it is clear that respondent was fully aware 


of the actual shipping date of this carload of potatoes on the day 
after the contract was entered into, if not before. Upon receipt 
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of this information, he made no attempt to cancel the contract, 
but merely mentioned that he hoped the car would arrive in good 
condition despite the fact that it appeared to be an old car. Re- 
spondent thereby reaffirmed the contract with admitted knowl- 
edge of the actual shipping date. His subsequent attempt to 
reject the shipment on the basis of shipping date after it had 
arrived at Chicago and after it had been found by the federal 
inspector to comply fully with contract specifications as to grade, 
size and quality, was unjustified and without reasonable cause 
and was in violation of section 2 of the act. 


It is complainant’s position that respondent by reason of its 
rejection is liable for the entire loss sustained in the final dis- 
position of the potatoes. On the other hand, respondent contends 
that the major portion of this loss resulted from complainant’s 
delay in selling the potatoes. 


The damages recoverable by a joint adventurer for a breach of 
contract by a coadventurer are those directly and naturally re- 
sulting from such breach. Elsbach v. Mulligan, 136 P. 2d 651, 58 
Cal. App. 2d 354 (1943). Under the joint account agreement, 
complainant and respondent were to share equally in any profit 
or loss from the sale of the potatoes by respondent. One element 
of damages, therefore, is complainant’s share of any profits 
which would have been made if respondent had performed under 
the contract. The evidence shows that respondent was notified 
of arrival of the shipment on April 27, 1953, so that, it is reason- 
able to assume respondent could have disposed of all the potatoes 
between April 28 and May 1, 1953, for at least the average of 
the lowest jobbing prices quoted for those days in the Federal 
Market News Service Reports for Chicago. These reports, of 
which official notice is taken, quote street sales for U. S. No. 1, 
Size A, dry Idaho Russets at $5.75 to $6.00 for April 28, 29 and 
30, and $5.65 to $6.00 for May 1, 1953. Since the average of the 
lowest jobbing prices is $5.70 per sack, the gross proceeds would 
be $2082.00 for the 360 sacks in the car. Deducting from this 
amount the $1,404.00 cost price of the potatoes plus freight of 
$522.83, or a total joint cost of $1,926.83, leaves a profit of 
$155.17. Complainant is entitled to one-half of such profit or 
$77.58. 

A further element of damages is the loss, if any, sustained by 
complainant in disposing of the potatoes following respondent’s 
refusal to handle them under the joint account. It was the duty 





510 PERISHABLE AGRI. COMMODITIES, 1930 
Cite as 14 A.D. 502 


of complainant to minimize the damages by promptly selling the 
potatoes for the best price obtainable. This it failed to do. Ken- 
worthy testified that, after receiving notice of the rejection from 
respondent, he telephoned respondent a number of times in an 
effort to persuade the latter to sell the potatoes and this caused 
the delay in the disposition of the potatoes. While this may 
account for part of the delay, it cannot excuse complainant’s 
failure to act until May 7, 1953, when it ordered diversion of the 
potatoes to Cincinnati. The evidence does not show when the 
potatoes were actually sold, but it was probably not until the 
following week. 


In our opinion complainant should have been aware on April 
30 or May 1, that respondent did not intend to accept the pota- 
toes and arrangements should have been made to have the pota- 
toes sold. If this had been done, the potatoes would have been 
disposed of between May 4 and May 6. The lowest price quota- 
tions for these days are $5.50, $5.25 and $5.40, respectively, or 
an average of $5.38 per sack. The gross proceeds would have 
been $1836.80, less the usual 10 percent commission, or net pro- 
ceeds of $1743.12. Deducting this amount from the total joint 
cost of $1926.83 leaves a loss of $183.71. Complainant is also 
entitled to recover $30.90 paid to the carrier for 7 days demur- 
rage plus tax which expense would not have been incurred if 
respondent had sold the potatoes, and $9.00 which respondent 
paid for federal inspection of the potatoes at Chicago and de- 
ducted in connection with a remittance to complainant. 


Reparation should be awarded complainant against respondent 
in the amount of $301.19, with interest, which sum consists of 
the lost profit of $77.58, the loss of $183.71 as computed above, 
the demurrage of $30.90 and the inspection fee of $9.00. The 
facts and circumstances herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the amount of $301.19, with inter- 
est thereon at the rate of 5 percent per annum from June 1, 1953, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served on the parties. 





QR oF eee 


HEGGBLADE-MARGULEAS CO. v. BURSLEY & CO. 511 
Cite as 14 A.D. 511 


(No. 4304) 


HEGGBLADE-MARGULEAS Co. v. BURSLEY & COMPANY, INC. PACA 
Docket No. 6224. Decided June 15, 1955. 


F.0.B. Sale—Suitable Shipping Condition—Rejection of 
Commodity without Reasonable Cause—Violation of Act 
—Damages 


Where complainant sold a carload of U.S. #1 grapes to respondent, f.o.b. 
shipping point, which grapes met contract specifications at shipping point, 
but the car was delayed in transit one day due to the need for repairs, 
and the grapes were rejected on arrival by respondent who claimed they 
were not in suitable shipping condition, and complainant suffered a loss 
on resale of the grapes, held, that the term f.o.b. means the produce is in 
suitable shipping condition at shipping point, and if handled under 
norma] transportation conditions will assure delivery without abnormal 
deterioration, but as the transportation service in this case was not 
normal, the suitable shipping condition rule cannot be invoked, and the 
rejection was without reasonable cause and in violation of section 2 of 
the act, and as complainant promptly resold the grapes, it is entitled to 
the difference between the invoice price and net proceeds on resale as 
damages. 


Heggblade-Marguleas Co., of San Francisco, California, complainant, pro se. 
Bursley & Company, Inc., of Fort Wayne, Indiana, respondent, pro se. 
Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on November 25, 1953 and a 
formal complaint was filed on March 12, 1954. Complainant alleges 
the rejection by respondent, without reasonable cause, of a carload 
of grapes and seeks to recover damages of $815.57, representing 
the difference between the agreed purchase price and the net 
amount realized on resale of the merchandise. 


A copy of the formal] complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on April 7, 1954. A copy of the Department’s report 
of investigation was served, by registered mail, upon complainant 
on April 9, 1954. Respondent’s answer filed April 20, 1954 con- 
tends the grapes were in unsuitable shipping condition at the time 
of shipment and denies liability. 
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Although the amount in controversy exceeds $500, an oral hear- 
ing was not requested. Accordingly, the issues are determined 
under the shortened method of procedure provided for in section 
47.20 of the rules of practice. Pursuant thereto, complainant 
adopted the complaint and exhibits attached as an opening state- 
ment and respondent adopted its answer as an answering state- 
ment. 

FINDINGS OF FACT 

1. Complainant, Heggblade-Marguleas Co., is a corporation 
whose post office address is 405 Montgomery Street, San Fran- 
cisco 4, California. 

2. Respondent, Bursley & Company Inc., is a corporation 
whose post office address is 501 South Clinton Street, Fort Wayne, 
Indiana. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about November 14, 1953, in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of 910 lugs of Souvenir brand, U. S. 
No. 1, Emperor grapes, at an agreed price of $2.15 per lug, f.o.b. 


shipping point, plus 25 cents per lug storage charge, for a total 
contract price of $2,184. The sale was negotiated by S. B. Davis, 
280 Valley Avenue, S.W., Grand Rapids, Michigan, a broker, who 
acted as agent for both parties to the transaction and the contract 
is evidenced by a standard memorandum of sale dated November 
16, 1953, issued by Davis. 


4. On or about November 14, 1953, complainant shipped from 
Elmco, California, to respondent at Fort Wayne, Indiana, in car 
PFE 55091, the 910 lugs of grapes called for in the contract. A 
federal inspection certificate at shipping point reads in pertinent 
part as follows: 

“Products: EMPEROR TABLE GRAPES: Checker’s count 
910 tapered lugs, labeled SOUVENIR. 


* * * 

“Quality and condition: Grapes mature and fairly well col- 
ored. Berries firm and firmly attached. Stems curing, many 
dark brown color. In most lugs 2 or 3 decayed berries, many 
less than 14 of 1%, in few 1%, averaging less than 4 of 
1% decay for carload. 

Defects average within grade tolerance. 
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“Grade: U.S. No. 1, Table. Meets Canadian import require- 
ments.” 


5. The carload of grapes, PFE 55091, proceeded under normal 
transportation service and conditions until on or about November 
20, 1953, when it arrived at East St. Louis, Illinois. The condition 
of the car at that time is reported in a letter dated January 28, 
1954 from D. N. Bender, superintendent of transportation, Nickel 
Plate Road, which reads in pertinent part as follows: 

“Car, when received from TRRA East St. Louis 12.30 a.m. 
Nov. 20th was bad order for wheels. After completion of 
repairs forwarded in first available train and received no 
further delay. Had car not been bad order it would have 
arrived Ft. Wayne evening of Nov. 20th.” 


6. At 3:15 p.m., November 21, 1953, the carload of grapes 
arrived at Fort Wayne, Indiana and respondent was notified of the 
arrival at 8:20 a.m. November 23, 1953. A federal inspection cer- 
tificate showing the condition of the grapes as of 4:00 p.m., 
November 23, 1953, at Fort Wayne, reads in pertinent part as 
follows: 

“Condition: Berries are firm and well attached to capstems; 


less than 14 of 1% shattered; less than 1% decay; in some 
lugs a few berries wet, in most lugs many berries wet, and 
in many lugs next bunkers berries mostly wet; in many in- 
stances both berries and main stem have a somewhat 
‘glassy’ appearance. 

“Remarks: Certificate and inspection restricted to product 
and lading in two upper layer lugs.” 


7. On or about November 25, 1953, the carload of grapes was 
rejected by respondent and on the same date complainant by 
telegram to the broker refused to accept the rejection informing 
the broker as follows: 

“REFERENCE TELEPHONE CONVERSATION SINCE 
BURSLEY REFUSES ACCEPT PFE 55091 WE ARE DI- 
VERTING FOR SALE FOR ACCOUNT OF WHOM IT MAY 
CONCERN HOLDING BURSLEY RESPONSIBLE FOR 
ANY LOSS” 


8. On instructions from complainant the carload of grapes 
was diverted to Detroit, Michigan, where it arrived November 27, 
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1953. An inspection certificate of the United Perishable Inspection 
Service as of 8:45 a.m., November 27, 1953 at Detroit reads in 
pertinent part as follows: 


“Quality is fair. Stock is clean; dull; well formed; bunches 
fairly compact; some compact; berries good, some fair color. 
“Berries are mostly firm, 5 to 10% fairly firm. Most lugs less 
than 14 of 1% decay. 10% of lugs, 1 to 2% decay. Packs are 
slightly wet to wet.” 


9. Account sales rendered by Ben B. Schwartz & Sons discloses 
that sale of the grapes in Detroit resulted in net proceeds to com- 
plainant of $1,368.43 after deducting freight, inspection, and com- 
mission charges. 


10. Formal complaint was filed on March 12, 1954, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contract, which specified that the grapes were sold f.o.b. shipping 
point. The term ‘“‘f.o.b.”’ is defined by the regulations, 7 CFR 


46.24 (i), to mean “that the produce quoted or sold is to be placed 
free on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition 
(see definitions of ‘suitable shipping condition,’ paragraphs (j) 
and (k) of this section), and that the buyer assumes all risk of 
damage and delay in transit not caused by the shipper, irrespective 
of how the shipment is billed. The buyer shall have the right of 
inspection at destination before the goods are paid for, but only 
for the purpose of determining that the produce shipped complied 
with the terms of the contract or order at time of shipment, sub- 
ject to the provisions covering suitable shipping condition. Such 
right of inspection shall not convey or imply any right of rejection 
by the buyer because of any loss, damage, deterioration, or change 
which has occurred in transit.” 


Respondent relies solely on the contention that the condition 
of the grapes upon arrival at Fort Wayne and, subsequently, at 
Detroit (Findings of Fact Nos. 6 and 8), shows “abnormal de- 
terioration in transit under normal transportation conditions and 
schedule, which indicates unsuitable shipping condition at time of 
shipment, apparently caused by some inherent weakness in the 
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grapes themselves.” “Suitable shipping condition” is defined by 
the regulations, (7 CFR 46.24(j), to mean “in relation to direct 
shipments, . . . that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale.” The record shows that the shipment in controversy 
arrived at East St. Louis, Illinois, at or about 12:30 a.m., Novem- 
ber 20, 1953. At that time the car, PFE 55091, was found to be 
“bad order for wheels,” and it was delayed for repairs. It is 
reported by the carrier that but for this delay the car would have 
arrived at Fort Wayne, Indiana “in the evening of November 20.” 
The car actually arrived at Fort Wayne at 3:15 p.m. November 21. 
Accordingly, there was a delay in transit of approximately one 
day. 


In view of the mechanical breakdown of the car and the result- 
ing delay it cannot be said that the transportation service and 
conditions were normal. Consequently, the suitable shipping condi- 
tion rule cannot be invoked in this case. Berman, Propper & Com- 
pany v. Luft Produce Company, 9 A.D. 863, 866; Floyd Silliman v. 
Akron Coffee & Grocery Company, 10 A.D. 1100, 1103. It follows, 


that respondent’s rejection of the commodity was without reason- 
able cause and a violation of section 2 of the act. Respondent is 
liable to complainant for damages sustained by reason of the 
rejection. 


After notification of rejection complainant acted promptly to 
dispose of the grapes. The measure of damages, therefore, is the 
difference between the invoice price to respondent of $2,184 and 
the net proceeds on resale of $1,368.43, or $815.57. Complainant 
should be awarded reparation in the last mentioned amount and 
the facts and circumstances should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $815.57, with interest 
thereon at the rate of 5 percent per annum from December 1, 1953, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4305) 


CALIFORNIA FRUIT EXCHANGE v. THOS. CaAITO SONS, INC. PACA 
Docket No. 6168. Decided June 17, 1955. 


F.O.B. Sale—Suitable Shipping Condition—Percentages 

for Abnormal Deterioration of Grapes—Rejection of Com- 

modity without Reasonable Cause—Violation of Act— 
Damages 


Where complainant sold two carloads of U.S. No. 1 grapes, to respondent, 
f.o.b. shipping point which respondent rejected at destination because 
inspection of the grapes showed 7% wet berries in one car and 5% wet 
berries in the other, held, that the term f.o.b. means the produce is in 
suitable shipping condition at shipping point which will assure that, 
under normal transportation service and conditions, it will arrive at 
destination without abnormal] deterioration, but it does not mean the 
produce will retain its grade, and that the percentage of berries shown 
in this case are not abnormal, and, accordingly, respondent’s rejection 
was without reasonable cause and in violation of section 2 of the act, and, 
as the grapes were properly handled on resale, complainant is awarded 
reparation for the loss sustained. 

California Fruit Exchange, of Sacramento, California, complainant, pro se. 
Mr. Anthony R. Fiorette, of Cleveland, Ohio, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed with the Department on December 
21, 1953, it is alleged that complainant sold respondent two car- 
loads of U. S. No. 1, Owl Brand, Tokay grapes at $2.00 per lug, 
f.o.b. shipping point, plus pre-cooling. It is alleged, further, that 
two carloads of U. S. No. 1 grapes were shipped from Lodi, Cali- 
fornia, in compliance with the contract of sale, that the grapes 
were tendered to respondent at Cleveland, Ohio, as required by 
the contract, but that respondent failed, neglected and refused to 
accept them. It is alleged, finally, that the grapes were resold for 
respondent’s account for the net amount of $2,860.50 which was 
$1,629.50 less than the contract price, for which latter amount 
an award of reparation is demanded. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served on respondent by registered mail on 
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February 3, 1954. Complainant was served with a copy of the 
report of investigation on February 5, 1954. Respondent’s answer 
was filed with the Department on February 12, 1954. 

Respondent admits entering into the contract, but contends 
that the grapes were abnormally deteriorated and that they failed 
to meet the grade specified in the contract of purchase. Accord- 
ingly, respondent denies any liability on the contract. 

An oral hearing was held at Cleveland, Ohio, on October 21, 
1954. Complainant was not represented at the hearing, but the 
deposition of Loren S. Ross was received in evidence on behalf 
of complainant. Respondent was represented by counsel at the 
hearing; and Leo Caito and Merlin L. Hamilton testified for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a cooperative 
association, whose address is 1400 Tenth Street, P.O. Box 2038, 
Sacramento 9, California. 


2. Respondent, Thos. Caito Sons, Inc., is a corporation, whose 
address is Unit No. 2, Northern Ohio Food Terminal, Cleveland 


15, Ohio. At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about September 17, 1953, in the course of inter- 
state commerce, complainant sold respondent two carloads of 
U. S. No. 1, Owl Brand, Tokay grapes at $2.00 per lug, f.o.b. 
shipping point, plus $35.00 per car pre-cooling charge, to be 
shipped from California on September 18, 1953. 


4. On or about September 18, 1953, complainant shipped Car 
No. PFE 5378 and Car No. SFRD 11273, each containing 1,105 
standard lugs of U. S. No. 1, Owl Brand, Tokay Table grapes. 
The shipments were billed to respondent at Cleveland, Ohio. 


5. On or about September 25, 1953, the grapes arrived in 
Cleveland, Ohio. Respondent ordered Federal inspections of both 
carloads. The condition and grade of the grapes were certified 
as follows: 

Car No. PFE 5378: 

“Condition: . . . Average 3% loose shattered berries in 
bottom of lugs. Most samples 2 to 8%, some 10 to 12%, 
average approximately 7% of berries are wetand sticky, 
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including 2% of shattered berries, many of which are 
leaking at capstems. Less 4 to 1% decay. 

“Grade: Now fails to grade U. S. No. 1 Table only 
account excessive wet berries.” 


Car No. SFRD 11273: 

“Condition: .. . Average 2% loose shattered berries in 
bottom of lugs. 2 to 8%, average 5% of berries are wet 
and sticky, including 1% of which are loose, shattered 
berries. Less % of 1% decay.” 


“Grade: Now fails to grade U. S. No. 1 Table only 
account excessive wet berries.” 


6. On or about September 25, 1953, respondent notified com- 
plainant that the two carloads of grapes were rejected on account 
of condition. On the same date, complainant diverted Car No. 
PFE 5378 to Philadelphia, Pennsylvania, and Car No. SFRD 
11273 to Pittsburgh, Pennsylvania, for resale at auction. Re- 
spondent was notified that the grapes would be resold for its 
account. 


7. The grapes in Car No. PFE 5378 were sold for the net 
amount of $1,125.02, which is $1,119.98 less than the price re- 
spondent contracted to pay for the shipment. The grapes in Car 
No. SFRD 11273 were sold for the net amount of $1,735.48, 
which is $509.52 less than the price respondent contracted to 
pay for this shipment. Respondent has not paid any part of the 
loss sustained by complainant as the result of the rejection of 


the grapes. 


8. Formal complaint was filed on December 21, 1953, which 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent contends in its brief that the contract called for 
U. S. No. 1 grapes upon arrival at Cleveland, Ohio, and since the 
grapes tendered failed to grade U. S. No. 1, at that destination, 
respondent was justified in refusing the shipments. The record 
is devoid of any evidence to sustain respondent’s contention. All 
the evidence shows that this was a straight f.o.b. shipping point 
sale with no restrictive terms. The sale was negotiated by Arthur 
G. Benzle & Son, a fresh produce broker at Cleveland, Ohio. The 
broker issued a Standard Confirmation of Sale to both parties 





a a ae Oe le 


iat ot 2 1.2 ot beer CO tt melC HDC MM CUR 


CALIFORNIA FRUIT EXCH. v. THOS. CAITO SONS 519 
Cite as 14 A.D. 516 


which shows the terms of contract to be “f.o.b. shipping point.” 
On cross examination, Leo Caito, President of respondent corpo- 
ration, stated that the confirmation of sale correctly reflected the 
terms of sale and that nothing was said about “grade on arrival” 
in his conversation with the broker. It is concluded that the 
terms of this sale were “f.o.b. shipping point.” 


The only question remaining is whether there was abnormal 
deterioration in the grapes upon arrival at Cleveland so as to 
show a breach of the implied warranty of suitable shipping con- 
dition applicable under the Regulations (7 CFR 46.24(i) ) to f.o.b. 
sales. The inspection reports at time of arrival at Cleveland show 
an average of 7% wet and sticky berries in one of the cars and 
an average of 5% wet and sticky berries in the other. Both cer- 
tificates indicate that the grapes now fail to grade U. S. No. 1 
Table only on account of excessive wet berries. In the case of 
Simmons and French Company, Inc. v. M. K. Produce, 8 A.D. 
821, it was held that a destination inspection showing 1 to 6 per- 
cent wet berries in some lugs, 16 to 50 percent wet berries in 
some lugs, in most lugs none, average approximately 8 percent 
wet berries, was not sufficient damage to warrant the conclusion 
that the grapes were abnormally wet. In the case of California 
Fruit Exchange v. Hecht Produce Co., 10 A.D. 231 (reconsidera- 
tion denied, 10 A.D. 683), it was held that wetness ranging from 
1 to 35 percent in most samples, in many none, with an average 
of approximately 6 percent wet berries was not abnormal deterio- 
ration. In the reconsideration of the Hecht case at page 684, the 
following pertinent statement appears: 

“In effect, respondent is arguing that a change in grade 
of produce during transit constitutes abnormal dete- 
rioration. An f.o.b. contract without further express 
terms, as was the case here, requires the produce to 
arrive at destination without abnormal deterioration; 
there is no requirement that the produce retain the 
grade specified by the contract at the time of shipment.” 


It is concluded that the inspection reports of the two carloads 
of grapes at Cleveland, as set out in Finding of Fact No. 5, do 
not indicate abnormal deterioration. Accordingly, respondent’s 
rejection of the shipments was without reasonable cause and in 
violation of Section 2 of the act. 

According to complainant’s testimony, the grapes were diverted 
to Philadelphia and Pittsburgh for resale at auction since these 
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appeared to be the best markets for the disposition of the fruit. 
There is no indication that the resale was improperly handled or 
that the prices obtained for the grapes did not represent the full 
market value. The contract price of $2.00 per lug for the 1,105 
lugs in each carload, plus $35.00 pre-cooling, made a total price 
of $2,245.00 per carload. $1,125.02 was recovered in the resale 
of car PFE 5378, which is $1,119.98 less than the contract price. 
$1,735.48 was recovered in the resale of car SFRD 11273, which 
is $509.52 less than the contract price. Accordingly, complain- 
ant’s total loss resulting from respondent’s wrongful rejection 
of the grapes was $1,629.50, for which amount an award of repa- 
ration should be entered, together with interest. The facts of the 
case should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation the sum of $1,629.50, plus inter- 
est thereon at 5 percent per annum from October 1, 1953, until 
paid. 

Copies of this order shall be served on the parties, and the 


facts and circumstances of this case as reported herein shall be 
published. 


(No. 4306) 


C. H. ROBINSON, INC. v. ELBERT D. BALL. PACA Docket No. 6172. 
Decided June 17, 1955. 


Agency—Agent’s Authority Ratification of Agent’s Acts 

—Reimbursement to Agent for Payments for Principal— 

Freight Charges—Violation of Act—Evidence—Dismissal 
of Counterclaim for Failure to Obtain Higher Prices 


Where complainant, as agent, sold cabbage to a buyer on a delivered basis 
and deducted an estimated freight charge from the purchase price and 
subsequently paid the buyer an additional amount for freight as the 
estimated sum was insufficient, and respondent refused to reimburse 
complainant, held, even assuming the agent acted without authority, the 
evidence disclosed that respondent accepted and ratified the act of its 
agent, and respondent’s failure to pay complainant the undercharge is 
in violation of the act, and complainant should be awarded reparation 
in that amount, and as respondent ratified the sale and accepted the net 





ROBINSON, INC. v. BALL 521 
Cite as 14 A.D. 520 


proceeds, he is estopped from claiming that the agent could have made 
a better sale, and his counterclaim should be dismissed. 


Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. Elbert D. 
Ball, of Los Angeles, California, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 25, 1953, and the formal 
complaint was filed on June 24, 1953. Complainant seeks an award 
of reparation in the amount of $191.05, which is alleged to be the 
freight undercharge paid by it in connection with the delivered 
sale of a carload of cabbage negotiated in July 1952, while acting 
as a broker or agent on respondent’s behalf. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 26, 1954. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on January 25, 1954. 

Two supplemental reports of investigation were served upon 
complainant on June 1, 1954, and July 15, 1954, respectively, and 
upon respondent on June 1, 1954, and July 16, 1954, respectively. 

Respondent’s answer was filed on February 12, 1954. It is 
alleged that in paying said freight undercharge, complainant acted 
outside the scope of his authority or acted as a volunteer. It is 
further alleged that in paying said undercharge complainant de- 
prived respondent of a defense against the carrier provided him 
by section 7 of the bill of lading, under which the carrier agrees 
to look only to the consignee for payment of freight costs. 

Since the amount involved is under $500, the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Complainant filed an opening statement 
and therein requested that the verified complaint with the exhibits 
thereto be considered as part of its opening statement. Respond- 
ent filed an answering statement incorporating by reference his 
verified answer. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson, Inc., is a corporation, whose 
post office address is 307 Produce Building, Philadelphia 6, Penn- 
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sylvania. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Elbert D. Ball, is an individual, whose post 
office address is 1318 Armadale Avenue, Los Angeles 42, Cali- 
fornia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 29, 1952, in the course of interstate com- 
merce, the parties entered into an oral contract whereby respond- 
ent was to ship to complainant a carload of 500 sacks of cabbage, 
then rolling in car PFE 75659 from California, to be sold for the 
account of respondent. On August 1, 1952, respondent ordered the 
car diverted to complainant. 


4. On or about August 1, 1952, complainant sold the cabbage 
to Thomas J. Holt Company of Philadelphia for $3.25 per sack, 
delivered, for a total price of $1,625.00. By telegram dated August 
4, 1952, complainant notified respondent of this sale. The buyer 
deducted an estimated freight charge of $557.33 from this amount 
and remitted the net proceeds of $1,067.67 to complainant. 


5. On August 5, 1952, respondent wired complainant request- 


ing immediately, an advance, or if the freight bill was available, 
the net proceeds derived from the sale. 


6. On August 7, 1952, complainant made an advance payment 
of $500.00 to respondent, withholding the balance of $567.67 pend- 
ing receipt of the official freight bill on car PFE 75659. 


7. On August 19, 1952, prior to the receipt of the freight bill, 
complainant remitted to respondent $532.67, which is the balance 
of the proceeds received on the shipment less a $35.00 brokerage 
fee. 


8. On or about September 9, 1952, complainant received the 
official freight bill, together with a statement from the Thomas J. 
Holt Company stating that the freight paid on car PFE 75659 was 
$748.38 and since only $557.33 had been deducted from the deliv- 
ered price, there was due Thomas J. Holt Company the sum of 
$191.05. 


9. On September 11, 1952, complainant mailed the above 
freight bill to respondent and at the same time advised respondent 
that it thought there was an error in the bill and that the under- 
charge would not amount to $191.05. 
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10. On September 25, 1952, complainant mailed.to Thomas J. 
Holt Company a check for $191.05 in payment of the freight 
undercharge. 


11. On December 11, 1952, and February 13, 1953, complain- 
ant by mail requested respondent to return the freight bill so that 
complainant could file claim with carrier for possible refund on 
an overcharge, which refund would be credited to respondent’s 
account. In reply, on February 17, 1953, respondent wired com- 
plainant: 

“BEG YOUR PARDON FOR NOT REPLYING YOUR LET- 
TER PERIOD HOW MUCH OF AN OVERCHARGE DO 
YOU THINK RR MADE IN UNDERCHARGE 75658. DO 
YOU WANT ME TO WITHDRAW CLAIM AND RETURN 
TO YOU.” 

12. The total amount of freight charges collected by the carrier 
on car PFE 75659 was $748.38. From this amount said carrier 
made a refund of $40.33 directly to respondent for overcharge in 
rate and accessorial charges. 


13. Informal complaint was filed on February 25, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties that when they refer 
to car PFE 75658 in their communications, they mean car PFE 


75659. 


The transaction involved herein is a delivered sale with the 
total purchase price of the carload of cabbage being $1,625.00, 
delivered. Since the official freight bill was delayed and not avail- 
able, an estimated freight charge of $557.33 was deducted from 
the purchase price by the buyer and the balance remitted to com- 
plainant. Complainant deducted his brokerage fee of $35.00 and 
remitted the balance of the proceeds to respondent. Subsequently, 
the freight bill was received and on the basis of this bill complain- 
ant paid to the buyer additional] freight of $191.05. Respondent 
refused to reimburse complainant in this amount. 


When respondent signed section 7 of the bill of lading, his con- 
tract with the barrier became such that said carrier agreed not 
to hold him for payment of the transportation cost of the produce. 
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But the respondent’s contract of sale with the buyer was on a 
delivered basis in which respondent agreed to assume all costs of 
transportation. Thus, although respondent may not be liable to 
carrier for freight costs, he is liable to the buyer for said costs 
under his delivered sale contract. 


Respondent claims complainant acted outside the scope of his 
authority in paying the freight costs over and above the originally 
estimated freight bill of $557.33, yet nowhere in his communica- 
tions to complainant relative to this matter did respondent make 
an objection or complaint about this payment. In fact, two months 
after the informal complaint was filed with this Department, 
respondent sent complainant a telegram, dated April 23, 1953, in 
which he requested that 40 percent of his profits on a proposed 
transaction be applied to the $191.05 here in issue, thereby tacitly 
admitting owing this amount to complainant. Under the circum- 
stances, we find it unnecessary to explore the question of an 
agent’s authority for paying costs such as these, for even assuming 
the agent herein acted without authority, the evidence discloses 
that respondent accepted and ratified his act. 


In the answering statement, respondent contends complainant 
violated section 2 of the act by employing another broker or com- 
mission merchant without prior authority from his principal. We 
find no evidence that complainant employed or paid a broker or 
agent in connection with the sale for the account of respondent. 


The answering statement also contains a counterclaim for 
$300.00. Respondent claims that complainant could have sold the 
cabbage for $300.00 more than it was sold for to Thomas J. Holt 
Company. In support of its position, respondent refers to certain 
quotations for Pennsylvania cabbage in the Federal-State Market 
News Service Reports for Philadelphia for August 1 and 4, 1952. 
The quotations referred to are of sales in less-than-carload quan- 
tities. Such sales are usually at a higher price than on a carload 
basis as was the sale by complainant and, hence, do not establish 
that the sale by complainant was not for the best price obtainable. 
Furthermore, respondent is deemed to have ratified the sale when 
he accepted the net proceeds thereof and failed to make a com- 
plaint within a reasonable time in regard to the terms of such sale. 
Accordingly, respondent’s counterclaim should be dismissed. 

We conclude that respondent is obligated to complainant for 
freight charges paid in respondent’s behalf over and above 
$557.33, or in the amount of $191.05. 
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It is concluded that respondent’s failure to pay promptly to 
complainant the freight undercharge of $191.05 is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
that amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $191.05, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1952, until paid. 


The counterclaim by respondent is hereby dismissed. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4307) 


O. D. HUFF, JR. v. CENTURY PRODUCE COMPANY. PACA Docket 
No. 6401. Decided June 17, 1955. 


Purchase and Sale—Contract Requirements for Shipment 
—Failure to Fulfill Contract—Replacement Purchase— 
Damages—Oflicial Notice 


Where complainant sold watermelons to respondent to be shipped in a venti- 
lator car, but failed to make the shipment and offered respondent a sub- 
stitute shipment in a refrigerator car, which respondent refused, and 
where respondent subsequently purchased a replacement car of water- 
melons, held, respondent was within its rights in refusing to accept the 
substitute car offered by complainant and in making a replacement pur- 
chase, and the measure of damages for failure to deliver the produce as 
contracted for is the difference between the contract price and the market 
value on the day the produce should have been delivered. Such market 
value is determined by reference to the federal market news reports of 
which official notice is taken. 


Ir. O, D. Huff, Jr., of McIntosh, Florida, complainant, pro se. Century Pro- 
duce Company, of Youngstown, Ohio, respondent, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 18, 1954, complainant 
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alleges that he sold to respondent a carload of watermelons for 
the agreed price of $225, f.o.b. shipping point; that a carload of 
watermelons meeting contract specifications was shipped to re- 
spondent and was accepted by it; that respondent has paid com- 
plainant only $50 of the contract price; and that there is still due 
from respondent the sum of $175. 


A copy of the report of investigation made by the Department 
was served upon complainant by registered mail on December 
4, 1954. Copies of the formal complaint and the report of inves- 
tigation were served upon respondent on December 6, 1954. Re- 
spondent filed an answer to the complaint on January 25, 1955, 
in which it is averred that on June 15, 1954, respondent pur- 
chased from complainant two carloads of watermelons at the 
agreed price of $225 per car, f.o.b. shipping point, both ship- 
ments to be made in ventilator cars, one on June 15 and one on 
June 16, 1954. It is further alleged in the answer that complain- 
ant shipped the first load of watermelons on June 15, 1954, in 
car SAL 89554 in accordance with the contract; that complainant 
failed to ship the second car on June 16, but offered respondent 
through the broker a substitute shipment of watermelons loaded 
in refrigerator car FGE 36440; that respondent refused to 
accept a refrigerator car in substitution for a “vent” car, and 
notified complainant that respondent would purchase a replace- 
ment car of watermelons and hold complainant liable for any 
loss or damage as a result of complainant’s failure to ship a car 
of melons in accordance with the contract. Respondent alleges 
that it purchased on June 19, 1955, a replacement car of water- 
melons for which it paid the sum of $400, or $175 more than the 
contract price of the car of watermelons which complainant 
failed to deliver. Respondent denies liability to complainant in 
any amount. 

Since the amount involved in this proceeding is under $500, 
the issues were submitted under the shortened method of proce- 
dure provided for in the Rules of Practice. Complainant - re- 
quested that the complaint and attached exhibits be considered 
as its opening statement of facts. Respondent has requested that 
its answer and exhibits be considered as its answering statement. 


FINDINGS OF FACT 


1, Complainant is an individual, O. D. Huff, Jr., whose ad- 
dress is P. O. Box 207, McIntosh, Florida. 
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2. Respondent, Century Produce Company, is a corporation, 
whose address is 94-96 Pyatt Street, Youngstown, Ohio. At the 
time of this transaction, respondent was licensed tinder the act. 


3. On or about June 15, 1954, in the course of interstate com- 
merce and by oral contract negotiated through a broker, com- 
plainant sold to respondent two carloads of U. S. No. 1, Cannon- 
ball watermelons, 26 pound average, at $225 per car, f.o.b. ship- 
ping point, shipment to be in ventilator cars, one car on June 15 
and one car on June 16, 1954. 


4. On June 15, 1954, complainant shipped in car SAL 89554 
from South High Springs, Florida, to respondent at Youngstown, 
Ohio, a carload of watermelons meeting contract specifications. 
This shipment of watermelons was accepted by respondent upon 
arrival. 


5. Complainant failed to ship the second car of watermelons 
on June 16, but offered respondent a substitute shipment loaded 
in a refrigerator car. Respondent refused to accept the substitu- 
tion and notified complainant that unless he shipped a carload 
of melons in accordance with the contract, respondent would 
purchase a shipment elsewhere and hold complainant liable for 


any difference in price. 


6. Upon failure of complainant to ship the second car of 
Watermelons in accordance with the contract, respondent pur- 
chased a replacement car of melons from Zellwood Fruit Dis- 
tributors, Zellwood, Florida, for a contract price of $400, f.o.b. 
shipping point. 


7. Respondent deducted the contract price of the watermelons 
which complainant failed to deliver from the contract price re- 
spondent was required to pay for the replacement melons, and 
remitted to complainant the difference, or the sum of $50. 


8. The formal complaint was filed on October 18, 1954, which 
was within 9 months after the cause of action allegedly accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contract in this case. Although the complainant refers only to 
the carload of melons which was delivered in accordance with the 
contract, exhibits attached to the complaint show the contract 





528 PERISHABLE AGRI. COMMODITIES, 1930 
Cite as 14 A.D. 525 


called for two cars. Complainant agreed to ship the two carloads 
of watermelons in ventilator cars, as specified by respondent- 
buyer. Exhibit 4 attached to the complaint is a copy of a letter 
addressed to the Department by complainant on September 3, 
1954, wherein complainant states in effect that generally the 
price for a carload of melons in a refrigerator car is about 10 
per cent less than a carload of melons shipped in a ventilator 
car, since the refrigerator car ordinarily contains 10 percent 
fewer melons. Undoubtedly, it was for this reason that respon- 
dent preferred a ventilator car. 

It is complainant’s contention that since he offered to ship 
respondent a load of watermelons in a refrigerator car, which 
respondent chose to refuse, that complainant did all that was 
required of him under the contract. Complainant’s claimed justi- 
fication for failing to ship in a ventilator car was that there were 
no “vent” cars available. He contends that since he could not 
ship a ventilator car, respondent should have been satisfied with 
the refrigerator car, since it was a wide “reefer” car and con- 
tained approximately as many melons as the “vent” car. 


This position, of course, is untenable. It was respondent’s priv- 
ilege when buying watermelons to specify the manner and type 
of shipment. If as complainant contends, a shipper has no con- 
trol over the type of cars furnished by the carrier, he can pro- 
vide for such contingency in his contract. For example, had the 
contract here provided for ventilator cars, if available, respon- 
dent might well have been obligated to accept a refrigerator car, 
if complainant was able to show that ventilator cars could not 
be obtained. Respondent was entirely within its rights to refus- 
ing to accept the substitute car offered by complainant, and in 
making a replacement purchase after giving complainant two 
extra days in which to ship a car of watermelons in accordance 
with the contract. 

The measure of damages for a failure to deliver produce is the 
difference between the contract price and the market value on the 
day the produce should have been delivered. Market value may 
be shown by the cost of a replacement purchase of produce of 
comparable quality and quantity. In this case, respondent pur- 
chased a replacement car of comparable watermelons at Zellwood 
in central Florida for an f.o.b. price of $400 and claims respon- 
dent was damaged in the sum of $175, the difference between 
the contract price of $225 and the amount paid for the replace- 
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ment car. However, official notice is taken of the Federal Market 
News Reports for northern Florida, where the original purchase 
was made. These news reports show that, while there was a 
rather sharp advance in the market following shipment of the 
first car on June 15, at no time did the market price in that area 
go as high as $400. On June 16 the market had advanced to 
$250, and on June 17, the date respondent was informed that 
delivery would not be made, the market price for U. S. No. 1, 26- 
pound average, Cannonball type watermelons was $275 to $350, 
with an occasional car at $375. Thus, it appears that respondent 
could have made a replacement purchase for approximately $325, 
which is the average of the two market extremes reported. Ac- 
cordingly, we find that respondent’s damage was the difference 
between the contract price of $225 and the average price of $325 
on June 17, or $100. In remitting to complainant for the first 
carload of watermelons, respondent deducted damages of $175 
instead of the $100 to which it was entitled. Respondent, there- 
fore, owes complainant the sum of $75, and reparation in that 
amount should be awarded to complainant. The facts should be 
published. 
























ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $75, with interest 
thereon at the rate of 5 percent per annum from July 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 
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MoorE & DorsEY, INC. v. GOooTS PRODUCE COMPANY. PACA Docket 
No. 6509. Decided June 22, 1955. 






Failure to Pay Purchase Price of Apples—Default 
Headnotes in 14 A.D. 478, applicable here. 


Mr. Gilbert McKowan, of Berryville, Virginia, for complainant. Miss Lenore 
H, Langford, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on April 21, 1955. Complainant 
alleges that in January 1955, it sold and shipped to respondent a 
truckload of apples, but that respondent has failed to pay any part 
of the purchase price. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 2, 1955. A copy of the report of investigation was 
served upon complainant’s attorney on April 30, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Moore & Dorsey, Inc., is a corporation whose 
address is Berryville, Virginia. 


2. Respondent is an individual, John Goots, trading as Goots 
Produce Company, whose address is Railroad Avenue, Elkins, 
West Virginia. At the time of the transaction complained of 
herein, respondent was not licensed under the act, but was sub- 
ject to license, and upon payment of the annual fee and accrued 
arrearage, was subsequently issued a license. 


3. On or about January 18, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
300 boxes of Red Rome apples, at $2.75 per box, and 30 tray pack 
boxes of Golden Delicious apples, at $3.50 per box, or a total price 
of $930.00 f.o.b. shipping point. 


4. On or about January 18, 1955, apples meeting contract 
specifications were shipped in respondent’s truck from Berryville, 
Virginia, in interstate commerce, to respondent at Elkins, West 
Virginia. Respondent received and accepted the apples in com- 
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pliance with said contract of sale, and made no complaint with 
respect thereto. 


5. Respondent issued its check dated January 18, 1955, made 
payable to complainant, for the purchase price of $930.00. The 
check was returned twice by the bank upon which it was drawn 
because of insufficient funds, and complainant was required to 
pay a fee of 50 cents for bank charges thereon. Respondent has 
since failed and refused to pay complainant the total amount of 
$930.50, or any part thereof. 


6. The formal complaint was filed on April 21, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 


The facts thus admitted are that in January 1955, complainant 
sold to respondent the apples set forth in Finding of Fact No. 3 
for the total amount of $930.00; that apples which conformed to 
the terms of the contract of purchase and sale were shipped by 
complainant in interstate commerce; that respondent accepted the 
apples as set forth in Finding of Fact No. 4, without complaint, 
but failed to pay any part of the agreed purchase price of $930.00, 
plus a bank service charge of 50 cents. 


Respondent’s failure to make payment promptly to complainant 
for the apples is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $930.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation the sum of $930.50, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1955, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4309) 


COMMERICAL CITRUS COMPANY v. JOE SALEM. PACA Docket No. 
6506. Decided June 27, 1955. 


Failure to Pay Balance of Purchase Price of Oranges— 
Default 


Headnotes in 14 A.D. 480, applicable here. 


Commercial Citrus Company, of Phoenix, Arizona, complainant, pro se. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 2, 1954, and the formal 
complaint was filed March 7, 1955. Complainant seeks an award 
of reparation in the amount of the unpaid balance of the purchase 
price for a shipment of oranges allegedly sold and delivered to 
respondent in April 1954. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 15, 1955. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 20, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Virgil C. Hagenmaier, doing 
business as Commercial Citrus Company, whose address is 336 
East Madison Street, Phoenix, Arizona. 


2. Respondent is an individual, Joe J. Salem, doing business 
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as Joe Salem, whose address is 1105 35th Street, North Birming- 
ham, Alabama. 


At the time of the transaction involved herein respondent was 
not licensed under the act, but was subject to license and upon 
payment of the annual fee and accrued arrearage was subsequent- 
ly issued a license. 


3. On or about April 19, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of 655 crates of oranges at $2.00 per crate, f.o.b. 
Arizona, or a total agreed purchase price of $1,310.00. 


4. On or about April 19, 1954, complainant delivered and 
respondent accepted oranges meeting the requirements of the 
contract. Respondent transported the shipment in his own truck 
from loading point in the State of Arizona to Oklahoma City, 
Oklahoma. 


5. The total purchase price of the shipment is $1,310 of which 
respondent has paid only $900, leaving a balance of $410 due 
complainant. 


6. Informal complaint was filed on July 2, 1954, which was 
within 9 months from the date the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Failure of respondent to pay complainant the full amount of 
the purchase price of the oranges is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $410, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $410, with interest thereon 
at the rate of 5 percent per annum from May 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4310) 


PANAMA BANANA DISTRIBUTING COMPANY V. MICKEY COCHRAN. 
PACA Docket No. 6448. Decided June 27, 1955. 


Failure to Pay Balance of Purchase Price of Bananas— 
Violation of Act—Financial Inability to Pay 


Where complainant alleged that it sold and delivered bananas to respondent 
but respondent has not paid the full purchase price, and respondent 
admitted the allegations in his answer but claimed financial inability to 
make payment, held, respondent’s failure to pay is in violation of section 
2 of the act, and reparation should be awarded to complainant in the 
amount of the unpaid balance. 


Cogan & Cotsirilos, of Chicago, Illinois, for complainant. Mr, Mickey Cochran, 
of Atlanta, Georgia, respondent, pro se. Mr. John C. Chernauskas, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 20, 1951, and the formal 
complaint was filed on September 27, 1954. Complainant seeks an 
award of reparation for the purchase price of three lots of 
bananas allegedly sold to respondent in February 1951. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 22, 1954. A copy of 
the formal complaint and a copy of the report of investigation were 
served upon respondent on January 7, 1955. Respondent filed an 
answer to the complaint on February 23, 1955, in which liability 
to complainant is not denied. 


Since the amount involved is under $500, the issues were sub- 
mitted under the shortened procedure provided for in the rules 
of practice. Complainant failed to file an opening statement with- 
in the prescribed time. Respondent filed an answering statement 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Panama Banana Distributing Company, is a 
partnership, composed of Gust Marlas and Tom Pappas, whose 
address is 67 South Water Market, Chicago, Illinois. 
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2. Respondent, Mickey Cochran, is an individual doing busi- 
ness in his own name, whose address is Route 1, Hart, Michigan. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. In the course of interstate commerce, complainant sold-and 
delivered to respondent three lots of bananas on the dates and 
terms listed below: 


February 5, 1951 20 boxes of bananas at $5.00 per box $100.00 
Deposit on 20 boxes at $1.50 each 30.00 


February 8, 1951 15 boxes of bananas at $5.25 per box 78.75 
Deposit on 15 boxes at $1.50 each 22.50 


February 12, 1951 20 boxes of bananas at $5.25 per box 105.00 
Deposit on 20 boxes at $1.50 each 30.00 


4. On the gross purchase price of $366.25, respondent received 
credits of $25.50 for 17 boxes returned to complainant, making 
a net purchase price of $340.75 for the three lots of bananas. 


5. On April 22, 1955, the Department received from respon- 
dent a money order in the amount of $10.00 with a request to 
apply it to the purchase price of the bananas. This sum was re- 
mitted to complainant. 


6. The gross purchase price of the three lots of bananas is 
$366.25. Deducting the $25.50 credit received on returned boxes 
and the $10.00 payment on the account, leaves a balance of 
$330.75 due and owing complainant by respondent. 


7. Informal complaint was filed on March 20, 1951, which was 
within 9 months from the date the cause of action accrued. 


CONCLUSIONS 


Respondent in his answer to the formal complaint denies 
neither the terms of the contract alleged in the formal complaint 
nor that he owes complainant for the bananas involved therein. 
The report of investigation states that respondent was inter- 
viewed by a representative of the Regulatory Branch on July 6, 
1954, at which time respondent admitted owing for the bananas 
but stated lack of funds and private obligations were the reason 
for not paying complainant. Respondent’s answering statement is 
to this same effect. 


The total purchase price of the three lots of bananas is $366.25. 
Deducting from this amount the $25.50 credit for returned boxes 
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and the $10.00 paid on account, we find there remains due and 
owing complainant the balance of the purchase price in the 
amount of $330.75. Respondent’s failure to pay this amount to 
complainant is a violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $330.75, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $330.75, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 
1951, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4311) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU V. MALA- 
RAE PRODUCE. PACA Docket No. 6497. Decided June 27, 1955. 


Failure to Pay Purchase Price of Fruit and Vegetables— 
Default 


Where complainant, as assignee of several produce merchants who had sold 
and delivered fruit and vegetables to respondent without being paid by 
respondent, filed complaint seeking reparation in the amount of the total 
purchase prices and respondent did not file an answer to the complaint, 
held, failure to answer is interpreted under the rules of practice as an 
admission of the allegations and waiver of oral hearing, and respondent’s 
failure to pay, as admitted, is in violation of section 2 of the act, and 
reparation is awarded to the complainant for the amount claimed. 

Mr, T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on March 4, 1955. Complainant, as 
assignee for twenty-six produce merchants, seeks an award of 
reparation in the amount of $4,705.23, which is alleged to be the 
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unpaid purchase price of produce purchased by respondent 
during June and July 1954. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorney on April 6, 1955. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on April 20, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Philadelphia Produce Credit & Collection 


Bureau, is a corporation, whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia 6, Pennsylvania. 


2. Respondent, Philip Malarae, is an individual trading as 
Malarae Produce, whose address is 160 Dock Street, Philadelphia, 
Pennsylvania. 


At the time of the transactions complained of herein, respondent 
was licensed under the act. 


8. Between June 30 and July 14, 1954, in the course of inter- 
state commerce and by oral contracts, the following merchants 
of Philadelphia, Pennsylvania, sold and delivered to respondent, 
in original packages, various perishable agricultural commodities 
at the total prices indicated, f.o.b. Philadelphia Pennsylvania. 


Merchants Commodity Total Price 
Samuel D. Thompson Onions, Beans $ 85.00 
Wick & Brother Tomatoes 98.95 
S & D Wolf Co. Cantaloups 106.25 
William B. Tanzola Tomatoes, Cabbage, Escarole 462.65 
John Taxin Co. Peaches 296.00 
Joseph D. Spinelli Escarole 7.50 
Steigman & Edwards Potatoes 578.00 
F. B. Tanner Co. Peaches 92.45 
John C. Moritz Co. Peppers 106.25 
Pinto Brothers Onions, Squash, Peaches, 

Beans 198.75 

J. Earle Roberts Beans, Limas, Tomatoes 118.25 

M & K Fruit & Produce Beans 70.00 
Co., Inc. 
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Merchants Commodity Total Price 
Samuel P. Mandell Co. Peas, Beans 171.25 
H. L. Messemer & Co. Beans 15.75 


Jones & Tanzola Eggplant 15.00 
Jack Klein Cabbage, Peppers, Corn 460.50 
Lerro & Bozzelli Squash 18.75 
Thomas J. Holt Co. Cantaloups 246.00 
Hudis Produce Co. Celery, Parsley, Endive 21.78 
Hunter Bros. Beans, Lettuce 100.00 
Eastlack & Share Tomatoes, Lettuce, Corn 175.00 
Max Feldbaum & Sons Carrots 68.25 
H. R. Hindle & Co. Potatoes, Eggplant, Peaches 388.25 
S. S. Darmon Co. Peaches, Cukes, Cherries, 
Cabbage, Peppers, Lettuce 617.25 
Angelo Di Giacomo Beans 57.40 
John Di Giacomo Corn, Peppers 130.00 
4. During the month of February 1955, the above merchants 
assigned and transferred all of their right, title, and interest in 
and to the several claims involved in this proceeding to 


complainant. 


5. Respondent accepted all of the commodities here involved, 
but has failed to pay complainant, or its assignors, any part of the 
agreed purchase prices therefor, totaling $4,705.23. 


6. Formal complaint was filed on March 4, 1955, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay complainant or its assignors the 
purchase price of the commodities is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $4,705.23, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,705.23, with interest thereon 
at the rate of 5 per cent per annum from August 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4312) 


LONG ISLAND CAULIFLOWER DISTRIBUTORS, INC. v. C. V. JONES. 
PACA Docket No. 6499. Decided June 27, 1955. 


Failure to Pay Purchase Price of Cauliflower—Default 
Headnotes in 14 A.D. 473, applicable here. 


Long Island Cauliflower Distributors, Inc., of Long Island, New York, com- 
plainant, pro se. Mr. John C, Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was filed November 19, 1954. Formal 
complaint was filed February 11, 1955. Complainant seeks an 
award of reparation for the purchase price of a truckload of 
cauliflower allegedly sold and delivered to respondent in August 
1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 9, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 6, 1955. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer and 
the issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Long Island Cauliflower Distributors, Inc., 
is a corporation, whose address is P. O. Box 869, Riverhead, 
Long Island, New York. 


2. Respondent is an individual, Claude V. Jones, trading as 
C. V. Jones, whose address is c/o Palmetto Fruit & Produce 
Company, Columbia, South Carolina. 

At the time of the transaction involved herein, respondent was 
licensed under the act. 
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8. On or about August 17, 1954, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent one 
truckload of 480 crates of cauliflower at the agreed purchase price 
of $2.25 per crate, f.o.b. Stamford, New York, or a total of 
$1,080.00 


4. Cauliflower meeting the specifications of the contract was 
. Shipped by truck from Stamford, New York, to respondent at 
Columbia, South Carolina. Respondent accepted the cauliflower 
in compliance with the contract of sale. 


5. The purchase price of the truckload of cauliflower is $1,080, 
no part of which has been paid by respondent. 


6. Formal complaint was filed February 11, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay for the truckload of cauliflower 


is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,080, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $1,080 with interest thereon at 
the rate of 5 percent per annum from September 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4313) 


PACA Docket No. 6220. Decided June 22, 1955. Complainant 
pro se. Respondent pro se. Mr. James A. O’Donnell, Presiding 


Officer. Decision by : : fficer. 
PUBLIC LIBRAKY 


SFP 3Q 1955 
DETROIT 





